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For A Writ of Habeas Corpus (By Claris, 
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District of Connecticut) 


BRIEF FOR RELATOR-APPELLANT JASPER ROBERSON 




STATEMENT OF THE CASE 

This is an appeal by a Connecticut prisoner from the 
November 9, I973 denial of a petition for a writ of habeas 
corpus by the United States District Court for the District 
of Connecticut (Claris, District Judge). The court's ruling/ 
order, which is not reported, was made and filed on November 
9 j 1973 (A. 1-10 ) . Judgment entered thereon, dated November 
20 , 1973, was filed on November 26, 1973 (A. 11). Notice of 
appeal dated November 26, 1973, was filed on November 28, 

1973 (A. 12), and by order of Circuit Judge Peinberg dated 
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February 20, 1974, Henry Mark Holzer, Esq., was assigned, 
pursuant to the Criminal Justice Act as counsel for this 
appeal. (The Docket entries below, required by Judge 
Peinberg's order to be set forth in the appendix, are found 
at A. 13-14). 

Appellant, now incarcerated in a Connecticut prison, 
contends that his federal constitutional rights have been 
violated in three ways; (1) by the State revoking his pro- 
bation on an earlier narcotics conviction, solely because 
of subsequent, but non-final, robbery convictionsj (2) 
because of the inordinate delays between arrest and filing 
of the Information, and then the delays until the trials 5 
and (3) because the State’s archaic appellate procedures have 
prevented him from having his appeals from two robbery con- 
victions reviewed administratively or heard judicially for 
2|- years in one case and 2 years in the other; indeed 
neither robbery conviction has yet been appealed even though' 
Appellant has already served his time and been paroled on both. 


STATEMENT OF QUESTIONS PRESENTED 


I. Were Appellant's federal constitutional rights 
violated when his probation was revoked and he was incar- 
cerated solely because of new, unrelated convictions v/hich, 
at the time of revocation, had not yet been appealed? 


II. Were Appellant's federal constitutional rights 
violated when 6 months elapsed between his arrest on robbery 
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charges and the filing of an Information, when 1 year elapsed 

between the filing of the Information and his trial on one 

robbery charge, and when nearly 1| years elapsed between the 

filing of the information and his trial on the other robbery 
charge? 

federal 

III. Were Appellant's/constitutional rights violated 
when, solely because of Connecticut's inaction and its archaic 
appellate procedures, his appeals as of right have still not 
been heard from robbery convictions rendered on July 9, I971 

and October 8, 1971, the sentences for which Appellant has 
already served? 

STATEMENT OF FACTS 

The facts of this case (which on the surface may appear 
somewhat confusing) can best be understood if they are re- 
viewed chronologically, since they include what occurred in 
various state administrative and judicial proceedings and in 
two applications for federal habeas corpus . 

December 10, 1969: Appellant is found guilty on a state 
narcotics offense. (Record on Appellant's appeal from the 
Superior Court for New Haven County to the Supreme Court of 
Connecticut (hereafter referred to as "Record"), A.I5-&5, at 
A. 21 ). 

January 9, 1970: Appellant is sentenced to 2-5 years, 
suspended, and placed on probation for 3 years. (Presumably, 
without more, the probation would have ended on January 9, 
1973 , over a year ago). (Record, A. 21). 
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January 18 , 1970: Appellant is arrested on 2 charges of 
robbery, allegedly committed after his probation sentence on the 
narcotic charge, on January 9^ 1970, (The record is unclear as 
to whether the robberies were related, although they were charged 
in 2 counts of one Information). (Record, A. 21 ). 

January 18 , 1970: Appellant is incarcerated on the robbery 
charges, being unable to post bail, (Motion to set aside Judgments 
on robbery convictions, A. 26-27, at A. 26 ). (He remains in Jail, 
for successively different reasons, from January l 8 , 1970 to 
the date this brief is filed, and probably will still be in 
Jail when this case is argued during the week of May 6 , 1974) , 

June 16, 1970 : Appellant is charged in an Information (2 

I counts) with the two robberies. (Record, A. 22). 

I June 30 , 1S)71: A year and a half after being arrested on 

■ the robbery charges. Appellant is fo\ind guilty, after trial, on 

! 

robbery count 1 . (Record, A. 21, 22). 

July 9 , I 97 I: Appellant is sentenced on robbery count 1 
to 2-4 years. (Record, A. 21, 22). 

, July 9 , 1971 : Appellant files notice of right to appeal 

I and request for sentence review in regard to his conviction 

n 

I 

i on robbery count 1. (See second paragraph of Appellant’s 

' memorandum in support of his second habeas corpus petition 
•(H-I 80 ), which is in the Court’s file herein). 

October 1 , 1971s Nearly 2 years after first being arrested 
on the robbery charges. Appellant is found guilty, after trial, 
on robbery count 2. (Record, A. 22). 
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October 8, 1971 : Appellant is sentenced on Robbery count 
2 to 4-8 years, to run concurrently with the 2-4 year sentence 
on Robbery count 1 which had been imposed on July 9, 1971, 

(Record, A. 22). He will become eligible for parole from this 
sentence on July 29, I973, 

October 8, I97I: Appellant receives a hearing on his alleged 
probation violation, at which he is represented by counsel. Ap- 
parently because the judge believes that "the violation of pro- 
bation is the conviction of any oriae" (Minutes, A. 31, emphasis 
added), he revokes Appellant's probation despite the contention 
of Appellant's counsel "that probation cannot be violated as long 

as the ^obbei37 matter -is still on appeal, on direct appeal." 
(Minutes, A. 34). 

October 8, 197I: The court orders: (l) that the January 9, 

1970, suspended sentence on the narcotics conviction and the 
probation thereon are revoked, and the sentence of 2-5 years is 
to be executed, (2) but not until after the 4-8 year sentence 
imposed on Robbery count 2 (which was concurrent to a 2-4 year 
sentence on Robbery count 1). (Minutes, A. 33; Record, A.22). 

November I5, I97I: Appellant files in New Haven Superior 
Court an Application For Review Of Sentence, dated November 10, 

1971, in Connection with "Docket No. I6787," the Robbery con- 
victions. (A. 35). 

November I8, I97I; Appellant files notice of appeal to the 
Supreme Court of Connecticut from the order of October 8, 1971 
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; revoking his probation. (Record, A. 21). 

! 

I November l8, 1971 i Appellant files notice of appeal to same 

Court from his conviction on Robbery count 2. (See page 2 of 
State's return to habeas corpus petition; but cf. page 1 of Ap- 
I pellant's memorandum in support of the petition, which sets the 
j date as October 8, I97I5 both documents are in court's file 
! herein) . 

November 19, 1971 : Appellant is informed by the Sentence 
Review Division Of the Superior Court that since the Docket, No. 
16787 (Robbery) convictions are on appeal, "no further action 
will be taken on this case pending disposition of the appeal." 

(A. 36). 

January I9, I972; Appellant requests Finding for an appeal to 
the Supreme Court of the State of Connecticut in probation re- 
} vocation case. (Record, A. 20). 

March 9, 1972; Superior Court's Finding is filed in probation 
revocation appeal. (Record, A. 24). 

J\uie 1972: Superior Court's assignment of errors is filed 
in probation revocation appeal. (Record, A. 25). 

f 

i 

I July 31, 1972: date of record in probation revocation appeal. 

I (Record, A. 25). 

August 2, 1972; apparent date record filed in probation re- 
, vocation appeal. (Record, A.15). 
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September 25 , 1972 : Appellant's brief is filed on or about 
this day, in Connecticut Supreme Court, in the appeal from the 
revocation of his probation. (See Appellant's memorandum in 
support of his second petition for habeas corpus). Although 
more than a year has elapsed since the Robbery count 1 convic- 
tion, and nearly a year since the Robbery count 2 conviction, 
neither Robbery count is yet ready for appeal. Apparently, 
the State has not provided Appellant with a transcript, or 
taken any other steps to move the Robbery appeals. Appellant 
has 10 more months to serve before being eligible for parole 
from the robbery convictions, but still faces the original 2-5 
years of the revoked probation on the narcotics conviction. 

February 2.8, 1973: The State's brief is filed on or about 
this day in the appeal from the revocation of probation, 5 months 
after Appellant's brief was filed. There is still no movement 
on the robbery appeals, although now Appellant is within 5 
months of being eligible for parole on the robbery convictions. 
(See Appellant's memorandum in support of his second petition 

for -habeas corpus). Apparently, the State still has done 
nothing. 

April 3 , 1973 : The Appeal is argued in the probation revo- 
cation case. (See Appellant's memorandum in support of his 
second petition for habeas corpus). 

June 19, 1973; The Supreme Court of the State of Connecticut 
affirms the probation revocation. (Connecticut opinion, A. 37 - 4 o)| 

this opinion is also a reference source for many of the facts 
set forth herein). 
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July 29 , 1973 : After having served the necessary time. 
Appellant is paroled on the robbery convictions, but remains 
in jail, now to serve the original (revoked) 2-5 year sentence 
on the earlier narcotics conviction . ’ The robbery appeals have 
still not been heard, 2 years and if years after the robbery 
convictions, although Appellant has now been paroled on them, 
(See the State’s return to habeas corpus petition; but cf. 
Appellant’s memorandum in support of the petition.) 

August 14, 1973 : Two years and one month after the Robbery 
count 1 conviction, and 1 year and 10 months after the Robbery 
count 2 conviction, the draft finding is filed in connection 
with Appellant’s appeal from the Robbery count 2 conviction. 
(Motion, supra , A . 275 but cf. the State’s return on Appellant’s 
second petition for habeas corpus, setting the date as August 

10 , 1973 ). 

September I 3 , 1973: On this date, as the result of Ap- 
pellant’s first federal habeas corpus petition (H-I 65 ) (filed 
on a date not disclosed by the file in the instant case) Judge 
Newman, in a memorandum of decision, holds that Appellant had 
no federal right to be at liberty pending the robbery appeals, 
which had still not been heard, (Apparently, no appeal was 
taken, although the record does not indicate if Appellant was 
ever served with the judgment). (2d habeas opinion (Clarie, J.), 
^•3~4)5 this opinion is also a reference source for many of 
the facts set forth herein) . 

September 24, 1973: Appellant brings federal habeas corpus 
No. 2 (H- 180 ), alleging a federal constitutional right not to 
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have had his probation revoked on the basis of non-final state 
convictions, and also that Connecticut !s archaic appeal pro- 
cedures violated additional constitutional rights. (Petition, 

A. 41-42 j Docket, A.l4). 

September 29j 1973s State granted extension to March 15 , 
1974, to file its counter-findings on Appellant's appeal of the 
robbery coimt 2 conviction. (Motion, supra. A. 27). 

October 2, 1973: State .granted extension to November 15, 
1973 to file its coimter-findings on Appellant's appeal of the 
robbery count 1 conviction. (Motion, supra, Ao27). 

November 9> 1973: Judge Clarie dismisses Appellant's 
petition No. 2, in a ruling/order which holds: ( 1 ) that he 
possesses no federal right to be at liberty pending the robbery 
appeals, and ( 2 ) that as to the alleged constitutional violation 
arising out of Connecticut's archaic appellate practices. Ap- 
pellant had failed to exhaust his state remedies, to wit. 

Section 696 of the Connecticut Practice Book. (A.1-10; , Docket, 

> A. 14). 

November I 5 , 1973: State's extended time in which to file 
counter-findings in Appellant's appeal from the robbery count 1 
conviction expires, with the counter-finding not having been 
filed. 

November 27, 1973: On or a^out this date Appellant moves in 
the Connecticut Supreme Court, per Connecticut Practice Book 
§ 696 , to set aside the robbery count 1 and count 2 convictions 
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I on the groiind, in effect, that he has been denied the right of 
; speedy appeals from said convictions. (Motion, supra. A. 26-27). 

j November 28 , I 973 : Appellant files a notice of appeal from 

1 

I the Judgment (A. 11 ) entered on Judge Clarie»s ruling/order 
(A. 1 - 10 ) denying Appellant's second application for federal 

i 

habeas corpus (A. 41-42). (Docket, A.l4). 

January 2 , 1974: The Ctonnecticut Supreme Court, in effect, 
denies the motion made by Appellant (after Judge Clarie's decision) 
pursuant to Connecticut Practice Book § 696 , to set aside both 
robbery convictions because of the State's failure to proceed 
with the robbery appeals. (Motion decision, A. 43). Appellant, 
who has been in Jail since January I 8 , 1970 . is still there, 
having served his time and been paroled on the robbery con- 
victions which have not yet been appealed — now he is serving 
his sentence for the narcotics conviction probation revocation 
I which, of course, occurred because of the as/ yet non-final 
j robbery convictions. In short, nearly 4 years after being 
arrested on robbery charges which are not yet final, and on 
which he received a 4-8 year sentence. Appellant has served 
all of his time but is still in Jail because of a probation 
violation predicated on the same not yet final robbery charges. 

March 5, 1974: According to John R. Williams, Esq., Ap- 
pellant's assigned counsel in Connecticut, the appeals from 
the robbery convictions have still not been heard, and probably 
will not be "before late 197^ or early I 975 ," (See A. 44-48 
(especially A. 48), a February 26 and a March 5 , 1974 letter 
from Mr. Williams to Professor Holzer). 

I -10- 


(fp- 


May 6, 197^! Pursuant to Judge Peinberg's order, this 
appeal is to be argued the week of May 6, 1974, at which time 
Appellant will doubtless still be in a Connecticut prison 
because of robbery convictions originating on January l8, 

1970 — convictions which are not yet final (in a State, no 
less, with no intermediate appellate court), and from which 
Appellant (presumably) has an absolute right to appeal. 


POINT I 


APPELLANT'S FEDERAL CONSTITUTIONAL RIGHTS WERE VIOLATED WHEN 
HIS PROBATION WAS REVOKED AND HE WAS INCARCERATED SOLELY 
BECAUSE OF NEW, UNRELATED CONVICTIONS WHICH, AT THE TIME 
OP REVOCATION, HAD WOT YET BEEN APPEALED. 


Only a few years ago, in another Connecticut State Board 
of Parole case. Judge Kaufman had occasion to observe that; 

Unlike most other Circuits, this 
court until recently has had little 
occasion to consider constraints that 
Fourteenth Amendment guarantees may 
place on the operation of state parole 
systems. ( United States ex rel. Bey v . 
Connecticut State Board of Parole. 443 F.2d 
1079 (2 Cir. 1971 )). 

It is respectfully suggested that if the Constitution re- 
quires "that parolees be afforded legal assistance at a pro- 
ceeding to determine whether parole status should be revoked. " 
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as Bey held (443 P.2d at 1080), then the Constitution also 
requires that probation not be revoked on the basis of a 
non-final convj.ction which has not yet been appealed as 
of right. 

There is no doubt that Appellant's probation was revoked 
solely because of his robbery convictions. At the revocation 
hearing Judge Levine stated, albeit in the form of a question, 
that "the violation of probation is the conviction of any 
crime...” (A. 31, emphasis added). If there was any lingering 
question after the hearing as to why Judge Levine had revoked 
Appellant's probation, the Judge's Findings provide a clear 
answer: 


The following conclusions have 
been reached: 

19 . The ^ppellan;^ has violated the 
terms of his probation included in the 
sentence imposed on January 9, I 97 O, upon 
being convicted of a crime . (A. 23, em- 
phasis added). 


There is also no doubt that Appellant promptly noticed 
appeals from the robbery convictions. (A. 21, 31, 32 , 34). 


In dealing with Appellant's contention that he possessed 
a federal constitutional right to remain at liberty until an 
appeal determined whether his robbery convictions would become 
final, the District Judge relied exclusively on what he con- 
sidered to be the "numerous authority" (A. 3 ) to be found in 


1 
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the Connecticut Supreme Court ‘s opinion (A. 37-40) on Ap- 
pellant's appeal there from the probation revocation, and 
on one case cited there from this Circuit, United States v . 
Markovich, 3^8 F.2d 238 (2 Cir. I 965 ). 

The fact is, however, that neither the Supreme Court 

of the United States nor this Circuit has ever ruled on the 

( 1 ) 

precise point presented here. 


Indeed, only one Circuit seems to have done so, the Ninth, 

in United States v. Carrion. 457 P.2d 808 (9 Cir. 1972), cited 

by the Connecticut Supreme Court. Although Carrion is contra 

to Appellant's contention here, the per curiam opinion is 

rooted neither in case authority nor in reasoning. In one short 

paragraph the court implies that despite the pending appeal, 

the conviction was somehow "finals" but, the court goes on, 

even if the conviction was not final, since probation can be 

revoked even without a conviction it surely can be revoked once 

there is a conviction, even though that conviction is not 

( 2 ) 

final. In other words, the Carrion court seems to rely an 
5 : fortiori approach: if probation can be revoked without a 
conviction (as indeed it can), it can be revoked once there is 
a conviction. Unfortunately, there is no discussion of the 
effect, if any, of the pendency of an appeal from that convic- 
tion — and that is the nub of Appellant's contention here; 


vfl In Markovich the crime for which probation was -rPvnirpH 
had not even come to trial, let alone was a conviction 
on appeal. 

( 2 ) Markovich is cited as authority. 
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that neither on a fortiori reasoning, nor on any other basis, 
can it be said^that for probation revocation purposes the 
pendency of an appeal is of no constitutional importance j 
that although probation can be revoked without a conviction, 
or on a conviction alone, once an appeal is taken the equation 
is drastically changed, and the Constitution then prohibits 
revocation before the probationer's direct appellate rights 
are exhausted. 

Although it is true that the Constitution may not require 
any state or the federal government to grant the right of 
appeai(McKane v. Durston. 153 u,S. 684 ; and see Griffin and 
I » infra) , it is equally true that once granted (as 

! universally it has been) the right of appeal and the incidents 
thereto become of tremendous importance, and many aspects 
i thereof have been held to be entitled to constitutional pro- 
I tection: 

• Failure to provide a convicted indigent defendant ■ 
with a transcript (or its equivalent) needed for the prose- 
cution of an appeal violates due process and equal protection. 
(G riffin V. Illinois . 351 U.S. 12 , 76 S. Ct. 585 (1956)). 

• A convicted indigent defendant must be afforded 
counsel when, on appeal, he challenges a lower court's certi- 
fication that his appeal is not taken in good faith. ( Johnson v . 
United States. 352 U.S. 565, 77 S. Ct. 550 ( 1957 )). 
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• Where an issue on appeal is not necessarily frivolous, 
application by u convicted indigent defendant for leave to pro- 
ceed in forma pauperis should be granted. ( Ellis v. United 
States. 356 U.S. 674 , 78 S. Ct. 974 ( 1958 )). 

• Where a convicted indigent defendant can not pay the 
docket and filing fees necessary to invoke the discretion of an 
appellate court, due process and equal protection are violated 
by a state's refusal to permit him to file a motion for leave 

to appeal. ( Bums v. Ohio. 36O U.S. 252 , 79 S. Ct. Il 64 ( 1959 )). 

• When a state makes available the writ of habeas corpus 
post 

(or state/conviction proceedings) only to prisoners able to pay 
the necessary filing fees, it denies indigent prisoners equal 
protection. ( Smith v. Bennett, 365 U.S. 708, 8l S. Ct. 895 

(1961)). 

• When the merits of a convicted indigent defendant's 
appeal, as of right, are decided without the benefit of counsel 
(if the defendant wants counsel), he is denied equal protection 
of the law; appellate counsel must be appointed. ( Douglas v . 
California. 372 U.S. 253 , 83 S. Ct. 8 l 4 (1963)). 

• Any procedure is unconstitutional whereby a Public 
Defender can cut off an appeal by a convicted indigent defen- 
dant. ( Lane v. Brown. 372 U.S. 477 , 83 S. Ct. 768 (1963)). 

• The conclusion of a trial judge that the appeal of 
a convicted indigent defendan.t is frivolous, is an inadequate 
substitute for full appellate review. ( Draper v. Washington. 

372 U.S. 487 , 83 S. Ct. 774 (19S3)). 
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• Because of the importance of appeals in criminal cases, 
equal protection is. violated by a state (New Jersey) statute which 
imposed on only those indigents who were imprisoned the duty to 
reimburse the county for the cost of a transcript if the appeal 
was unsuccessful --- where the same financial burden was not 
imposed on persons who received a suspended sentence, were placed 
on probation, or were sentenced only to pay a fine. ( Rinaldi v . 
Yeager, 384 U.S. 305, 86 S. Ct. 1497 (1966)). 

• A state defendant was denied due process and equal pro- 
tection where: (1) appointed appellate counsel prepared no brief ^ 
but instead advised the court by letter that he found the appeal 
to be without merit, (2) defendant’s request for new counsel was 
denied, and (3) the state courts, without expressly determining 
that the appeal (on which defendant's pro se brief failed to 
raise a constitutional question) was frivolous, then determined 
that the appeal (and a subsequent habeas corpus petition) had 

no merit. ( Anders v. California. 386 U.S. 738, 87 S. Ct. 1396 . 

(1967)). 

• The constitutional requirements of due process and 
equal protection can only be attaixied where appel.late counsel, 
assigned or otherwise, acts as an active advocate on behalf 
of his client, rather than as an amicus curiae. ( Anders v . 
California, supra ) . 

• A Missouri practice — where the State's Supreme Court 
would require the preparation of a transcript for appeal and then 
consider question(s) raised by a motion for a new trial on the 
basis of pro se briefs by the convicted indigent defendant (or 
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on no briefs at all), where trial counsel had withdrawn from 

case after making the motion and filing the notice of appeal 

was unconstitutional, even when the motion and notice of ap- 
peal specifically designated the issues for direct appeal. 

(Swenson v. Bosler. 386 U.S. 258, 87 S. Ct. 996 (I967)). 

• A New York statute was unconstitutional which denied 

a free transcript of a preliminary hearing to an indigent criminal 
defendant. (Roberts v . LaVallee. 389 U.S. 40 , 88 S. Ct. 194. 

(1967)). 

• The Fourteenth Amendment requires that an indigent 
defendant convicted for violation of a city drunken driving 
ordinance (and sentenced to 90 days in Jail and a $50 fine) 
is entitled to the requisite "case-made" (or transcript) at 
city expense in order to perfect an appeal from such conviction. 

V* Oklahoma City. 395 U.S. 458, 89 S. Ct. I818 (I969)). 

• See also: Wade v. Wilson. 396 U.S. 282, 90 S. Ct. • 

501 (1970); Gardner v. California. 393 U.S. 367, 89 s. Ct. 580 
(1969); Long V. District Court of Iowa. 385 U.S. I92, 87 S. Ct. 

362 (1966); Coppedge V. United States. 369 U.S. 438, 82 S. Ct. 

917 (1982); Eskridg e v, Washington Prison Board. 357 U.S. 2 l 4 , 

78 S. Ct. 1061 (1958) j Mayer v. City of Chicago. 404 U.S. 189, 

92 S. Ct. 4l0 (1971)1 Britt V. North Carolina. 4o4 U.S. 226 , 

92 s. Ct. 431 (1971). 

The reason why the Supreme Court, and many other 
courts, both federal and state, have invested appellate matters 
with such sanctity is because it has long been recognized that 
an appeal constitutes an opportunity to correct legal errors 
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i which may have occurred below. In other words, before one is 
I deprived of life, liberty, or property, government must be 
j as certain as it can, "All of the Sta.tes now provide some 

I method of appeal from criminal convictions, recognizing the 

importance of appellate review to a correct adjudication of 
guilt or innocence. Statistics show that a substantial pro- 
portion of criminal convictions are reversed by state ap- 
pellate courts." ( Griffin v. Illinois, supra, at 17 , 590 ). 
Indeed, apart from the appellate process itself, other safe- 
guards have been created and exist in connection with pro- 
bation/parole revocation to assure that no deprivations will 
occur until fairness and near-certainty have been achieved j 

• Connecticut itself affords a probationer a hearing 
with respect to revocation (General Statutes §53a-33), in the 
name of ascertaining fairly and with as much certainty as 
possible that he deserves to be jailed. 

• Connecticut itself apparently considers its ap- 
pellate process of such importance that the state does not 
administratively review sentences which are being appealed, 
until the appeal is concluded. (A-36). 

• Nor, apparently, will Connecticut press revocation 
(at least in some cases) until at least after conviction, as 
here. 

• ^ Morrisey v. Brewer. 4o8 U.S. 471 , 92 S. Ct. 2593 
(1972) and in Gagnon v. Scarpelli. 4 ll U.S. 778, 93 S. Ct. 1756 
(1973) > the Supreme Court expressed great concern for various 
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elements of procedural fairness at revocation hearings, with 
a special emphasis on the importance of and necessity for 
counsel, appointed if need be. 

Appellant contends, as we have said supra , "that although 
probation can be revoked without a conviction, or on a con- 
viction alone, once an appeal is taken the equation is dras- 
tically changed, and the Constitution then prohibits re- 
vocation before the probationer's direct appellate rights are 
exhausted." This is so not only because of what we have al- 
ready said about the high place given the appellate process 
and its incidents in our constitutional hierarchy, and not 
only because of the scrupulousness with which courts today 
monitor the rights of prisoners/probationers/parolees, but for 
a host of other constitutional reasons as well. 

Quite apart from the general procedural safeguards found 
in the Fifth and Sixth Amendments (via the Fourteenth), the 
Eighth Amendment is crucially involved in this issue of pro- 
bation revocation based on a non-final conviction. The Eighth 
Amendment's requirement that "^^c ess ive bail shall not be 
required ...." plainly recognizes that under our system of 
constitutional .justice an accused, and even a convicted de- 
fendant who is appealing, have an absolute right to be free 
until their cases have been finally disposed of — except, of 
course, in the extremely small group of cases which are not 
bailable, eg., capital cases. (See Carlson v. Landon. 342 
U.S. 524, 72 S. Ct. 525 (1952)). Needless to say. Appellant's/robbery 
convictions were, by themselves, bailable pending appeal. Yet 
despite what Justice Black referred to as the "plain purpose 
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of our bail Amendment" — "to make it impossible for any agency 
of Government ... to authorize keeping people imprisoned a 
moment longer than was necessary to assure their attendance 
to answer whatever legal burden or obligation might thereafter 
be validly imposed upon them ( Carlson v, Landon. supra « at 342 
U,S. at 558, 72 S. Ct. at 543 ) -- here Appellant’s constitutional 
right to bail pending appeal of his robbery convictions was 
rendered wholly nugatory by Connecticut's use of those same 
non-final convictions to incarcerate him on the probation 
revocation. In short, if Connecticut, or any other jurisdiction, 
has the power to revoke probation pending direct appeal, as of 
right, of a new conviction, the right to bail on that conviction, 
supposedly guaranteed by the Eighth and Fourteenth Amendments, 
is effectively destroyed. In addition, other consequences flow 
from the denial of bail. "Studies have shown ... other adverse 
effects upon the accused's preparation for trial ... the out- 
come of the trial, and the severity of the sentence. For 
example, in preparation for his trial, the defendant who remains 
in jail does not have the same access to his counsel as the man 
free on bail. He is limited in his ability to collect wit- 
nesses...." (See 56 Georgetown Law Journal 70 q. 713 (1968)). 

Although they were not necessarily rooted in the reasons 
advanced here — the presumption of innocence; the necessity 
for proof beyond a reasonable doubt; the constitutional impor- 
tance of appeals and the incidents thereof; , the procedural 
safeguards surrounding prisoner rights and probation/parole 
revocations; etc. — there are a few state cases which have 
drawn on such theories in order to preclude revocation of 
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probation and incarceration of the probationer when, as here, 
he is actually engaged in the very procedure which has been 
created to assure that he was properly convicted in the first 
place. (See, for example, Harris v. State. 331 S.W. 2d 9kl 
(Tex. Grim. App. i 960 )). 

Moreover, if, as Judge Mansfield said for this court in 
United States v. Wilson. 469 F.2d 368 (2 Cir. 1972), "Revo- 
cation of probation solely because of impecunity would not 
only be of doubtful constitutionality . . . but would probably 
be an abuse of discretion, since the resxilt would be to punish 
for poverty" (469 F.2d at 370), then Appellant fails to under- 
stand how revocation of his probation can be constitutional 
when it is based solely on a non-final conviction from which 
he had the right to appeal, and which would not have resulted 
in the incarceration of anyone else not a probationer or 
parolee — he fails to understand how the law can constitu- 
tionally punish him not for impecunity or poverty, but for 
what might turn out eventually to have been a legal error. 

The most eloquent way to close this point is to look to 
the Connecticut Supreme Court itself. Despite the fact that 
it was actually affirming Appellant's revocation, based on 
his non-final robbery convictions, that court nonetheless 
recognized that xmder Connecticut law (and in other states 
as wellj see, eg.. State ex rel. Roberts v. Cochran, l40 
So. 2d 597 (Pla. I 962 ); Clay v. Walnwright. 470 P.2d 478 (5 Cir. 

1972)): 

... if conviction is the sole ground 

for revocation it was her^ and 
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the conviction is reversed, then the 
basis for the revocation no longer 
exists /citing case^, (A. 39). 

In other words, Connecticut admits that it may turn out 
that there was never any basis on which to revoke Appellant's 
probation. It states the obvious to observe that if "the 
basis for the revocation no longer exists" — as Connecticut 
admits will happen here if Appellant wins his appeal — then 
Appellant will have been in prison for years utterly without 
cause, and, we claim, utterly unconstitutionally. If Appellant' 
had been free pending his appeals, the state would in no way 
have been hurt. On the other hand, if a non-final conviction 
up on appeal can serve as the predicate for probation revo- 
cation as it did here when the Appellant (whomever he may be) 
wins his appeal, how then will the state return to him the 
months or years illegally and unconstitutionally taken out 
of his life? Connecticut answers that the revocation will be 
withdrawn. (A. 39). 

That is no answer at all I For if Appellant's robbery con- 
victions are reversed on appeal, he will by then have served 2- 
4 years and 4-8 years on charges of which he was innocent, and 
thereafter another 2-5 yeaL's on the wrongly revoked original 
suspended sentence, triggered by the invalid robbery convictions. 
In other words. Appellant will have spent years of his life in 
prison, for absolutely no valid reason at all. 

Accordingly, he must be released. 
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In Dickey v. Florida, 398 U.S. 30, 90 S. Ct. 1564 (1970), 
the Supreme Court forcefully noted that; 

The right to a speedy trial is not a 
theoretical or abstract right but one 
rooted in hard reality in the need to 
have charges promptly exposed .... 

State claims have never been favored 
by the law, and far less so in criminal 
cases .... the right to a prompt inquiry 
into criminal charges is fundamental and 
the duty of the charging authority is to 
provide a prompt trial. (398 U.S. at 

1568-1569, 90 S.Ct. at 37-38). 

In their Dickey concurring opinion. Justices Brennan and 
Marshall enlarged on the majority's conclusion; 

^he Sixth Amendmen;^ is intended to 
spare an accused those penalties and 
disabilities - incompatible with the 
presumption of innocence - that may spring 
from delay in the criminal process. 

(398 U.S. at 1570, 90 S. Ct. at 4l). 

... prejudice seems to be an essential 
element of speedy-trial violations.... 

It is obvious, for example, if the accused 
has been imprisoned for a lengthy period 
awaiting trial.... (39 U.S. at I576, 90 
S. Ct. at 53). 
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Under the Federal Rules, unfortunately inapplicable here, 
dismissal is authorized if there is unnecessary delay in 
indicting or in filing an information, or in bringing a 
defendant to trial (F.R. Crim. P. 48(b)). In this Circuit, 
the 6 month rule is designed to serve the same end. While 
these provisions may exist by force of statute and/or super- 
visory power. Appellant contends that the same result is 
required by the Sixth Amendment via the Fourteenth^ surely 
the Constitution must require a more stringent standard 
than does statute or rule, not a lesser one. (See Moore 
V. Arizona. U.S. , 94 S. Ct. 188 (1973)). 

Measuring what has happened to Appellant by the factors 
recently identified by the Supreme Court when analyzing a 
claim that a speedy trial has been denied, the conclusion 
is warranted that Appellant's constitutional rights have 
indeed been violated: the length of the delays is set forth 
above; as yet, the State has not even attempted to justify 
the delays; we understand that Appellant in no way acquiesced 
in the delays; and the prejudice to him is manifest, especially 
when one recognizes that while Connecticut was holding Ap- 
pellant on the uncharged and then untried robberies, the State 
could claim that he was a probation violator and thus "right- 
fully" hold him for that. (See Barker v. Wingo. 407 U.S. 514, 

92 s. Ct. 2182 (1972)). 

As to the remedy to which Appellant is entitled, the charges 
must be dismissed. ( Strunk v. United States. U.S. , 93 

s. Ct. 2260 (1973)). 
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POINT III 


CONSTITUTIONAL RIGHTS WERE VIOLATED WHEN, 
SOLELY BECAUSE OP CONNECTICUT'S INACTION (AND ITS ARCHAIC 
APPELLATE PROCEDURES), HIS APPEALS HAVE STILL NOT BEM HMRD 
PROM ROBBERY CONVICTIONS RENDERED ON JULY ^ IQ?! AND OCTO^ 8 
1971. THE SENTENCES POR WHICH APPELLANT HAS AL^DY SERVED ' 


Assuming arguendo ihalj no unconsti'fcu’tional delays occurred 
in the timing of the arrest-inforraation-trial process as it af- 
fected Appellant, and also that he had no federal constitutional 
right to remain at liberty pending appeal from his robbery con- 
victions, Appellant contends that he did (perhaps precisely for 
these reasons) have a federal constitutional right to have those 
appeals proces,.s'^d with dispatch, and that the delay to which his 
appeals have been subjected by the state has violated that right. 

Under Connecticut appellate procedure the following steps 
are required: 

1. The appeal must be filed within 20 days of final judgment. 
(Connecticut Practice Book, §601, hereafter "CPB"). 

2. Because, at the time the appeal is originally filed, the 
Appellant is required to submit a "request for finding" and a 

draft finding (of the evidence and legal rulings from which 

(4) 

error is alleged to arise) (CPB §629), it is necessary 




criminal appeals involving error not apparent on 
must be supported by a document (in ad- 
dition to the trial transcript) containing "under separate 
^ statement, in consecutive numbered paragraphs, 
of the relevant ^d material facts proven, the conclusions of 
the court, the claims of law made in the trial court with the 
rulings of the court thereon, and the rulings on evidence or 
other i*ulings on the trial which the appellant desires to have 
reviewed. (CPB §6l4) . This often runs hundreds of pages. 
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forthwith to obtain 

3« A transcript of the trial proceedings, because each 
paragraph of the draft finding must contain "... a reference to 
the page or pages of any transcript . . . where the evidence 
supporting the finding or proposed finding, or where the ruling 
appears." (So, the draft finding cannot be completed until after 
the trial transcript has been prepared) . 

4. After the appellant submits his draft finding, the ap- 
pellee has ten days to submit counterfindings. (CPB § 631 ). 

5» Then, the trial court has another two weeks in which tp 
prepare the actual finding. (CPB §634). 

6 . Corrections to the court's finding must be submitted as 
soon as practicable. (CPB § 636 ). 

7 . The appellant’s assignment of errors is due ten days after 
any corrections are made. (CPB 612)/ 

8 . Once the foregoing is completed, the record is complete, 
and the appeal is docketed in the Connecticut Suprme Court. 

(CPB § 683 ). 

The appellant's brief is then due within forty-five days, 
the appellee's brief within thirty days later, and there are twenty 
more days thereafter for reply briefs. (CPB §724). 

10 . After the briefs are in, the appeal is assigned for oral 
argument at the next monthly term of the court. (CPB §711). 

Thus, it would appear that Connecticut appellate procedure 
contemplates about six months (give or take a month) between 
conviction/appeal and argument in the Supreme Court, 
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However, two elements of that procedure — neither of which 
were in Appellant's control, and both of which were exclusively 
within the state's control — combined here to make a sham out 
of any supposed statutory right to a prompt appeal. One was the 
state's control over the transcript, which is the key to Appellant's 
draft finding. The other was the state's control over preparation 
and submission 4)f its coxmterfindings, which is the key to the trial 
court's actual finding, and thus to the preparation and movement 
of the appeal itself. 

In view of the foregoing, it is instructive to review the 
chronology of what happened here vfith regard to the appeal of 
Appellant's robbery convictions: 


• July 9^ 1971 ! sentence and appeal of robbery count 1. 
(A. 21,22). 

• August 6 , 1971 : trial counsel ordered the transcript. 

(A. 47 ). 


• October 8 , 197 I: sentence and appeal of robbery count 
2 . (A. 22 , 32 ). 

• November, 1971 J trial coxmsel ordered the transcript. 

(A.47). 

• December, 1972; sixteen and thirteen months, respec- 
tively, after the transcripts were ordered, the state delivered 
them (approximately 2,000 pages) (A. 47). 

• August, 1973 : draft findings on both robbery convictions 
were filed by Appellant's counsel. (A, 47). 

• January l4, 1974: after Appellant's two petitions for 
habeas corpus, after Appellant's motion in the Connecticut Supreme 
Court to dismiss the judgments of conviction because of the state's 
failure to process the appeal, and 5 months after Appellant's 
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counssl filsd "tlie draft findjLngs on both, robbery convictions^ 
the state filed its counterfinding only as to the robbery count 1 
conviction. (A. 48), 

• March 5> 1974: the court's finding in robbery con- 
viction 1 is filed. (A. 48). 

• March 20, 1974: the date this brief will have been 
filed and still no coxmterfinding from the state in the appeal 
from the robbery coiint 2 conviction. 


Thus, as to the robbery count 1 conviction, the record can 
now be printed^ then the briefs must be printed, served, filed, 
etc., all of which takes at least 3 months (excluding any ex- 
tensions of time); then oral argument will first be scheduled — 
nearly thirty-three months after the conviction. 

As to the robbery count 2 conviction, because of the state's 
outstanding counterfinding the case is nowhere near the Connecticut 
Supreme Court nearly twenty-nine months after the conviction. 

Prom the above, it is apparent that the state has been solely 
responsible for at least^two substantial delays in the processing 
of Appellant's apppeals: (1) the sixteen and thirteen months 
respectively between August 1971/November, 1971, when the tran- 
scripts were ordered, and December, 1972, when they were delivered; 


opinion as to the cause of the eight month period ' 

transcripts in 
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and (2) the 5 months between August, I973, when Appellant's draft 
findings were filed as to both robbery convictions, and January l 4 , 
i 97 ^j when the state's counter finding on the robbery count 1 con- 
viction was filedj and the 7 months (so far) between August, 1973 , 
and today with regard to the state's counterfindings on the robbery 
count 2 convictions which still have not been filed. 

Accordingly, the state-caused delay in the two robbery appeals 
even if Appellant, solely for purposes of argument, takes the 
blame for the December 1972 -August 1973 period — comes to this: 

(1) as to robbery count 1, I6 months for the transcript, plus 5 
months for the count erf ijiding: making 21 months before the record 
is even complete, let alone any of the subsequent appellate steps 
: taking place j (2) as to robbery count 2, 13 months for the tran- 

; script, plus 7 months (so far) because of no counterfinding: 

S making 20 months (so far), with no record ready yet, let alone 

\ 

I any of the subsequent appellate steps taking place. 

I 

I Many of the comments made In Point II, supra, concerning speedy 

I trial are relevant also on the issue of speedy appeal. However, 
there is more to be said about the fact that here one robbery 
conviction is now 21 months old, and still about a year away 
from being heard on appeal, and the other 20 months, and still 
probably two years (at least) away from being heard on appeal. 

Appellant contends that the state's delay of his appeals 
is a per se violation of due process entitling him to reversal 
of both robbery convictions. 
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In Way v« Crouse j 421 P. 2d l45 (10 Cir. 1970) a habeas corpus 
petitioner* s state appeal had not been docketed in the Kansas 
Supreme Court eighteen months after sentencing. The Court of Ap- 
peals recognized "that an inordinate, excessive and inexcusable 
delay may very well amoimt to a denial of due process cognizable 
in a federal court. See, e.g.. Smith v. State of Kansas, 356 
P. 2d 654 (10th Cir. I 966 ), cert, denied, 389 U.S. 871 , 88 S. Ct. 
154 , 19 L. Ed. 2d 151 ( 1967 ) •" ( Smith involved a one year delay 

in the processing of a request for post-conviction relief.) 

^ Dozie V. Cady. 430 P. 2d 637 (7 Cir. 1970) the' Court of 
Appeals was confronted with a 17 month delay. Relying on Smith., 
and noting that the Fifth and Tenth Circuits have dealt with the 
problem of unjustifiable delay by reaching the merits, the Court 
of Appeals remanded to the district court in order to ascertain 
if the 17 month delay was Justifiable. Here, Appellant submits 
that the delay is prima facie Justifiable, that thus a remand 
would only establish what is already apparent and serve only to 
delay further the proceedings, and that because the delay is 
unjustifiable he has been deprived of due process of law. Ac- 
cordingly, Appellant is entitled to reversals. 

In that connection. United States v, Massimo, 432 P. 2d 324 
(.2 Cir. 1970 ) is of interest. There, Judge Smith, for himself 
and Judge Hays (Judge Friendly dissented), observed that while 
a one year delay was "unfortunate," it could not be said to have 
"amounted to a denial of due process" (432 P.2d 324). We suggest 
that where, as here, the delay is more than double, and perhaps 
three or four times as long, the situation moves out of the cate- 
gory of being merely "unfortunate" and into the category of 
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being a deprivation of due process of law. 

Judge Claris's response to these contentions, when Appellant 
made them in his petition for habeas corpus, was to accept the 
state's argument that he had not exhausted his state remedies, to 
wit,. Appellant had not, prior to seeking heabeas corpus, made a 
motion in the Connecticut Supreme Court pursuant to CPB §696, which 
the Judge characterized as a "plain, speedy, and efficient state 
court remedy" (A. 7); 

If a party shall fail to prosecute an appeal or 
writ of error with proper diligence, this court 
may, on motion by any other party to the appeal or 
writ of error, or of its own motion, dismiss the 
appeal or writ of error with costs. If a party 
shall fail to defend against an appeal or writ of 
error with proper diligence, this court may, on 
motion by any other party to the appeal or writ of 
error, or of its own motion, set aside in whole or ■ 
in part the judgment under attack, with costs, and 
direct the entry of an appropriate final judgment 
by the trial court against the party guilty of the 
failure. If that party is a defendant in the action, 
the directed judgment may be in the nature of a 
judgment by default for such amount as may, upon a 
hearing in damages, be found to be due. If that 
party is a plaintiff in the action, the directed 
judgment may be one dismissing the action as to him, 
and said judgment shall operate as an adjudication 
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upon the merits. The statutory provisions regard- 
ing the opening of judgments of nonsuit and by de- 
fault shall not apply to a judgment directed under 
the provisions of this rule. 

Pursuant to this section, it would appear that the Connecticut 
Supreme Court can rectify a delayed appeal by dismissing the judg- 
ment appealed from. (As will be seen infra, this "remedy" is, 
in practice, more apparent than real.) 

Appellant contends that the district court erred because no 
exhaustion of state remedies was necessary and/or possible, under 
CPB §696 or for any other reason. 

To begin with, it is well-established that the exhaustion 

requirement of 28 U.S,C. 2254 is not a jurisdictional prerequisite, 

* 

but only a procedure founded on considerations of comity. ( Fay v . 
372 U.S. 391, 83 S, Ct. 822 (1963)5 Parr v. Buford. 339 U.S. 

I 200 , 70 S. Ct. 587 (1950)5 United States ex rel. Graham v. Mancusi. 
457 P. 2 d 463 (2 Cir. 1972)). 

^ Accordingly, when federal courts have been faced with claijns 

of inordinate delay in state appellate proceedings they have 
recognized their power (and often duty) to ignore the existence 
of real or supposed state remedies. (See especially United 
States ex rel.' Johnson v. Bundle. 286 P. Supp. 765 (E.D. Pa. 1968) 
involving a 19 months delay, 10 months of which was due to the 
state »s failure to provide a transcript . See also Dixon v. Florida. 
388 P. 2 d 424 (5 Cir. 1968), 19 months delay 5 West v. Louisiana. 

478 P. 2 d 1026 (5 Cir. 1973 ), 7 months delay 5 Smith v. Kansas. 

15 months delays Jones v. Crouse. 360 F. 2 d 157 (10 Cir. I966), 
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18 months delays United States ex rel, Graham v. Mancusi, 457 
P.2d 463 (2 Cir. 1972 7 year delays United States ex rel . 
Lusterino v. Pros, 260 P. Supp 13 (SDM 1966), 20 months delay; 
United States v. Deegan, 268 P, Supp. 580 (SONY I 967 ), 2 year 
delay. (See also Way and Dozie, supra . ) By the standards of 
these cases, the delays here must necessarily be deemed inordinate 
and thus exhaustion of state remedies, if any existed, cannot 
have been required. 

This conclusion is also compelled when several other facts are 
recognized: 

• Appellant was pro se in his habeas corpus petition, and 
thus cannot be expected to have been aware of procedural niceties; 
and cannot be prejudiced thereby, especially in a plain error 
situation; and, much more important, 

• The only even arguable avenue open to Appellant for 
purposes of exhaustion was the very state appellate process which 
had caused the delay of which he complained and which forced him 
into the federal district court in the first place; 

9 Indeed, proof that Appellant had, no avenue of exhaustion 
under CPB §696 — to which Judge Clarie directed him -- is fomd 
in the fact that after his petition was dismissed for failure to 
exhaust. Appellant did make a CPB § 696 motion. It was denied 

> (A. 43 ), and t^e unperfected appeals linger on. (Perhaps now Judge 

! 

■ Clarie would deem Appellant’s state remedies exhausted). 

ii 

I • Moreover, even before Appellant's habeas corpus petition 

t 

was filed, he had no real state remedies to exhaust, despite the 
existence of CPB § 696 . This is because section 696 contemplates 
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a situation where a party to an appeal is to blame for the delay, 
not where, as here, the delay is caused not only by the state's 
failure to process an appeal promptly, but also because of the 
state's utter inability to do so due to the \inwieldy and archaic 
nature of its appellate processes. In short, CPB §696 — in- 
volving "Lack of Diligence in Prosecution or Defending Appeal -- 
has no application here because the state appellate system itself 
is unworkable. 

CONCLUSION 


BECAUSE APPELLANT HAD A FEDERAL CONSTITUTIONAL RIGHT NOT TO HAVE 
HIS PROBATION REVOKED UNTIL THE CONVICTION ON WHICH REVOCATION WAS 
BASED HAD BECOME PINAL, OR BECAUSE HE WAS DEPRIVED OP A SPEEDY 
TRIAL, OR BECAUSE HE WAS DEPRIVED OP A SPEEDY APPEAL, HIS ROBBERY 
CONVICTIONS SHOULD BE REVERSED AND THE REVOCATION OF HIS PROBATION 
NULLIFIED, 


Submitted by. 


HENRY MARK HOLZER 

Assigned Coimsel for Relator- 

Appellant* 


ERIKA HOLZER, 
On the brief 


(March 1974) 
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-which made available secretarial and other facilities necessary to the 
preparation of this brief and appendix^ to John R. Williams, Esq., 
Appellant's Connecticut counsel, for background information unavail- 
able elsewhere j and also to the Legal Clinic, University of Connecti- 
cut School of Law, especially David Golub, Esq., for certain data 
regarding Connecticut's appellate processes. 
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FOR THE SECOND CIRCUIT 


Jasper Roberson 


Relator - 
Appellant, 


- against 


Docket No. 74-1072 


STATE OP CONNECTICUT 


Respondent - : 

Appellee . 


On Appeal From The Denial of a Petition 
For a Writ of Habeas Corpus (By Clarie, 
United States District Judge, In The 
United States District Court For The 
District of Connecticut) 


APPENDIX FOR RELATOR-APPELLANT - JASPER ROBERSON 



UNITED STATES DISTRICT COURT’ 
DISTRICT OF CONNECTICUT 




JASPER ROBERSON 


-vs~ 


CARL ROBINSON, Warden, 
Connecticut Correctional 
Institution, Somers 


Civil No. H-180 


: RULING ON PETITION FOR 
WRIT OF HABEAS CORPUS 


The petitioner-, Jasper Roberson; an inmate at the 


Connecticut Correctional Institution at Somers, seeks a 


writ of habeas corpus, alleging that his incarceration as 


a probation violator is in violation of his rights under 


the United States Constitution. His petition is dismissed \ 


for failure to comply with the exhaustion of state remedies 


pro-vision of 28 U.S.C. § 2254(b). 


A brief recitation of the facts leading to the peti- . 


tioner’s incarceration is essential to an understanding of 


the posture of his claims. On January 9, 1970, the petitic 


was sentenced to a terra of not less than two nor more than 


five years in state prison. Execution of that sentence was 


suspended, and the petitioner x^as placed on probation for 
three years. While oh probation, the petitioner x-^as found 
guilty of robbery and V7as sentenced on July 9, 1971, to. a 


term of not less than two nor more than four years in stati 





prison. On October 1, 1971, the petitioner was found guilty 
of still another crime, robbery with violence. , . ' ' ’ 

As a result of his October conviction, the petitioner 
was sentenced on* October 8, 1971, to a term of not less than 
four nor more than eight years in state prison. This sentence 
. was made concurrent with the two to four year sentence which 
had been imposed on July 9, 1971. ..After a full hearing- on' 
October. 9, 1971, the petitioner’s probation was revoked, and 
the Court ordered that the petitioner’s January 9, 1970, sen- 
tence be executed consecutively to the sentence imposed as 

a result of his conviction of robbery with violence. 

‘ « » 

At the time of the petitioner’s probation revocation 
hearing, his robbery conviction was in the process of appeal, 
his robbery with violence conviction was about to be ap- 
pealed. Claiming that the Superior Court erred in revoking, 
his probation while the convictions which formed an under- 

•s. 

lying basis for the revocatidn were either on appeal, or 
about to be appealed, the petitioner appealed that Court’s 
.probation revocation order to the Connecticut . Supreme Court. 
The Supreme Court found no error. State v. Roberson . 34 Conn, 
Law Journal No. 51, June 19, 1973, The petitioner then sought 
habeas corpus relief, claiming a violation of an alleged 
"federally protected right to a suspension of the revocation 
order during the pendency of . . . appeal from the convic- 
tion that triggered the revocation.” Roberson v. Robinson . 
Civil No: H-165 (D. Conn. September 13, 1973) at 2-3.- 


«/' 





. relief. The approach now taken by the petitioner combines 
elements of his earlier, unsuccessful claim for habeas re- 
lief with new allegations that he has been denied appellate 
review of those underlying convictions by a ’’lack of dili.- 
gence on the part of the state . . . in defending the 
appeals. _ • • . 

That portion of the petitioner's application which 
asserts a federally protected right to retain his probation- 
ary status pending the outcome of his appeals is directly . 
contrary to Judge Newman's ruling in Roberson v. Robinson . 
supra , and the numerous authority set forth in the Connecti- 
cut Supreme Court's opinion in State v. Roberson , supra . • 
The law is clear that • 


"Probation, may be revoked when a judge is 
satisfied that a state or federal law has 
been violated, and conviction is not a pre- 
requisite. Kirsch v. United States, 173 F.2d 
652, 654. (8 Cir, 1949); Neely v. United States, 
151 F,2d 533 (5 Cir. 1945); Jianole v. United 
States, 58 F.2d 115, 117-118 (8 Cir. 1932); 

Riggs V. United States, 14 F.2d 5, 10 (4 Cir.), 
cert, denied, 273 U.S. 719, 47 S.Ct. 110, 71 
L'.Ed, 857 (1926). Moreover, if a criminal pro- 
secution has been started based upon proba- 
tioner's conduct the probation court need not 
await conclusion of those proceedings. United 
States ex rel.' McLaren v. Denno, 173 F.Supp. 

237, 241 (S.D.N.y.), aff'd on opinion below, 

272 F.2d 191 (2d Cir. 1959), cert, denied, 363 
U.S. 814, 80 S.Ct. 1252, 4 L.Ed. 2d 1155 ^960); 
Jianole v. United States, supra." United States 
V-. Markovich . 348 F.2d 238, 240 (2d Cir. 1965). 
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It was well within the trial court’s discretion to revoke 
petitioner’s probation upon his conviction and its finding 
that the petitioner engaged in the behavior which led to 
the conviction while on probation. 

The petitioner’s remaining claim, that he has been", 
••denied "Appellate review due to lack of diligence on the 
; part of the state . . . must be considered in light of . 
his complete failure to assert his claim of delay ‘in the 
state court system; his May' 30, 1973 parole to his consecu- 
tive probation violation sentence; and the state court’s 
findings in State v. Roberson , supra . The essence of this 
claim is that "the state’s processing the appeal of the vio- 
lation of the probation before those of the charges from 
which the violation of probation stems, was but a tactic to 
delay the hearing of the robbery appeals and to gain an easy 
victory on the violation of probation appeal." 

The state and the petitioner are in agreement that the 
petitioner . has been paroled from his sentences for robbery • 
to his consecutive sentence imposed for violation of proba- 
tion. Both parties are also in agreement that the petitioner 
has never raised in any state court proceeding the issue of 
the state’s .uHeged delay in defending the petitioner’s rob- 
bery and robbery with violence convictions. Relying upon 
West V. Louisiana , 478 F.2d 1026 (5 Cir. 1973), and PiKon v . 

' Florida , 388 F.2d 424 (5 Cir. 1968), however, the petitioner 



urges that '’delay is reason enough for waiving the exhaus- 


tion requirement." 


While West v. Louisiana , supra , does stand for the 


proposition that an inordinate, unjustified delay may in 


some instances warrant a waiver of the requirement of ex- 


haustion of state remedies, that decision is clearly inap- 


posite in the present case, Not only was delay not the sole 


circumstance which led the West co\irt to waive the exhaus-' ■ 


tion requirement, but the state. there implicitly acknowl- . 


edged the insubstantiality of its interest in further liti- 


gating West’s claim. 478 F,2d at 1034-1035, These cii-cura- 


stances,' together with the fact that a direct connection 


existed between the delay and West's incarceration, formed 


factual background for the Court's conclusion that "the need 


to assure prompt protection for federal rights , super- 


sedes the policy in favor of deference to state judicial 


•processes .' . . ," The petitioner's other authority is equal 


ly inapplicable, see Dixon v. Florida , 


388 F.2d at 


425 n.3. 


In the present case, the .connection between the peti- 


tioner's incarceration and the state's alleged delay in de- 


fending the appeals of his robbery and robbery with violenci 


convictions is tenuous at best. The petitioner is not pres- 


ently incarcerated under the sentences which are the subject 


of the pending appeals before the Connecticut Supreme Court 
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Rather, He has been paroled to his consecutive sentence and 

is incarcerated solely as a probation violator. Tlius', the ' 

petitioner's incarceration does not depend for its legality 

upon the outcome of the appeals which he claims the state 

.has delayed. Instead, the petitioner's incarceration as ’a 

probation violator is predicated, upon a revocation' order '• 

which rests on two bases; first, that the petitioner was con- 

victed of a crime; and second,- that he engaged in the behavic 

. 1 / 

which led to the conviction while on probation. Each of these 
bases is sufficient in itself to justify the petitioner's 
present incarceration. United States v. Markovich , supra ; 
United States v. Carrion . 457 F.2d 808, 809 (9 Cir. 1972); • 
United States v. Chambers. 429 F.2d 410, 411 (3 Cir. 1970); 
Amaya v. Beto . 424 F.2d 363, 367 (5 Cir. 1970); Gross v/ ' 
Bishop . 377 F.2d 492, 494-495.(8 Cir. 1970). . 

Much of the petitioner's argument is based on the assump- 
tion that he wiU prevail on the merits of his robbery and •' • ; 

■ ■ ' . ' • ’ 

robbery with violence appeals and yet be no better off than 

if he had not prevailed, since he has already served those 
sentences and has now been paroled to his probation viola- 
tion sentence. Neither of these assumptions is warranted. 

!Ehe' petitioner's appeals are currently pending before the 
Connecticut Supreme Court. It is at least as likely that the 
state will prevail and that the petitioner's convictions will 





be affirmed. VThile the ultimate resolutions of those ap'pea 

* 

in the petitioner's favor could conceivably proyide a clai 
that his present sentence should be modified to compensate 
for time previously served under a conviction that is sub- 
sequently vitiated, the existence of such '.a possibility dc 
not render illegal the petitioner's present incarceration ' 
a probation violator. The Connecticut Supreme Court shovilc 
not, be deprived of the opportunity to review those convic- 
tions. . 

The state's interest in litigating the petitioner's. ,, 
claims is clearly substantial. ’ The appeals which the stati 
is accused of delaying in order to achieve an "easy victoi 
in the petitioner's probation revocation appeal arecurrei 
pending before the Connecticut Supreme Court. That Court ! 
certainly capable of construing its ot^n rules of appellati 
procedure and safeguarding the constitutional rights of s 

• court litigants. The petitioner's objection that he has 
confidence in the State of Connecticut" does not warrant 

i ‘ ■ 

priving the Connecticut Supreme Court 'of an opportunity t 
test the merits of the petitioner's heretofore unasserted 
claim of delay on the part of the State; This is especial 
so in view of the fact that Section 696 of the Connecticu 
Practice Book provides the petitioner v/ith a plain, speed 
and efficient state court remedy. 


fit- n 
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FOOTNOTES 

jL/ In addressing itself to the petitioner’s claim that the 
Superipr Court’s revocation order was predicated solely on 
a finding that the petitioner had been convicted of 'a' crime 
the Connecticut Supreme Court observed; 

”He relies on the fact that the court did not 
make an express finding that the defendant did 
the acts which led to his conviction but only 
found that the defendant ' • has- violated the 
terms of his probation .• . . upon being convicted 
of a crime.’ The ardor wi.th which this contention 
has been pressed is in strong contrast to its lack 
of merit. As we have already noted, the defendant 
agreed with the contents of the- violation report 
■ of the probation department. That report, whose 
contents were expressly made a part of the court’s 
findings, recited the facts leading to the defen- 
dant’s arrest and conviction for robbery, the 
fact and the date of the conviction and that the 
incident occurred on January 13, 1970, four days 
after the defendant was placed on probation. The 
report itself recites and simple logic demonstrate 
that the conviction relied on by the court occurre 
• and was premised oh behavior that could only have 
occurred, while the defendant was actually on pro- 
bation. The defendant admitted as much at the hear 
ing,” State v. Roberson ^ supra , at 3. . 

• 4’ 

2J The state's return not only urges that it did not 
process any of the petitioner's appeals, but that any delay 
which may have resulted was occassioned by the petitioner 

himself. That return represents ;< ' ' 

\ 

■ ’ . . y : • 

^/ 4 /; 

• 1 Court, ^is appeal was filctCli^y 12, 197T~wl>5.ch 
x^as beyond the twenty day limit provided hy the 
State rule but the State did not object to the 
extensions requested by the Defendant. See Con- • 

. necticut Practice Book sec. 601. The Defendant’s 
I' I request for finding and draft f indin'' which, af- 
ter the appeal is taken, is the next stage of 
the State Appellate Procedure, Connecticut Prac- 
tice Book, sec. 613, v;as not filed until August 

iV-l 


Jl33ia=£gtirfcienq^s appeal from the judgment of 
Janu ary 9, 1971^n his robbery conviction,is- 
stiri~p ending before the ConnecticLLUL_S.uprome 


; 

\ 


9 


) 

I 

l 


I 


j 

j 



i 

i 
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FOOTNOTES ' coat: M : • 

. > 


10, 19p. At present the State has received an 
extension of time from the trial judge within 
which to file the appropriate counterfinding.'' 


Petitioner s appeal from the judgment of 
October 8, 1971, on hi s robbery with violence 
conviction was taken on November 18, 1971. Tlie * 
required request 'for finding and draft find5.ng 
. was rot filed until August 14, 1973. Again the” 
State made no objections to the Defendant's mo- 
tions for extension. As with the Defendant's 
other conviction, the State has secured an ex- 
tension of time x^ithin x^7hich to file its coun- 
terfinding." . ^ 

3/ Connecticut Practice Book, Section 696, deals specifi- 
cally with "Lack of Diligence in Prosecuting or Defendine: 
Appeal." That section provides: 


"If a party shall fail to prosecute an appeal 
or writ of error xjith proper diligence, this 
court may, on motion’ by any other party to the 
appeal or writ of error, or of its oxm motion, 
dismiss the appeal or writ of error with. costs. 

If a party ^ shall fail to defend against an ap-* 
peal or X'/rit of error x^ith proper diligence, 
this court niay , on motion by any other party to 
the appeal or X'Trit of error, or of its ox-m mo- 
tion, set aside in whole or in part the judgment 
under attack, with costs, ano direct ,the entry of 
an appropriate final judgment by the trial court 
against the party guilty of the failure. If that 
party is a defendant in the action, the directed 
judgment may be in the nature of a judgment by 
default for such amount as may, upon a hearing in 
damages, be found to be due. If that party is a 
plaintiff in the action, the directed judgment 
may be one dismissing the action as to him, and 
said judgment shall operate as an adjudication 
upon the merits. The statutory provisions regard- 
itig the Opening of judgments of nonsuit and by 
default shall not apply to a judgment directed 
under the provisions of this rule." 
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UNITED STATES DISTRICT CO 


OV 2 6 1973 

;V\/ HAVEM 
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DISTRICT OF CONNECTICUT . 

1) r i ■■ ■ iCT COURT 
Ai;-'”' -'.-COMH. 


JASPER ROBERSON 


CARL ROBINSON, Warden 
Connecticut Correctional 
Institution, Somers 




CIVIL ACTION NO. H-180 


JUDGMENT 


This cause having come on for consideration by the 
Court by’ the Honorable T. Emmet Clarle, United States District 
Judge, and the Court having filed its Memorandum of Decj^sion 
November 9, 1973, denying the petitioner's Petition for a 
Writ of Habeas Corpus for failure to comply with the exhaustioi 
of state remedies provision of 28 USC 2254(b), 

It is accordingly ORDERED and ADJUDGED that 
petitioner's Petition for a Writ of Habeas Corpus be and is 
hereby dismissed for failure to exhaust his state remedies. 

Dated at Hartford, Connecticut, this 20th day of 

November, 1973. 


SYLVESTER A. MARICOWSKI 

Clerk, United States Distric^ Court 


Deputy- in-C^rge 
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NOTICE OF APPEAL, 
AND aE^iUEST FOR 
PRODUCTION OF A 
OCaTIFIGATE OF 
PR0DADI.2 CAUSE 

CIVIL XO. K-180 


KOTICE is hereby j^iven that Plaintiff hereby appeals 
to the United S States Court of Appeals for the Second. 
District, Second Circuit from the Judo.-ernent by Honorable 
T. Emmet Clarie, on November 9, 1973 j aniainst Plaintiffs’ 
petition for a V/rit of Habeas Corpus, entered in this act- 
ion September 26, 1973. 

Plaintiff request, pursuant to rule 3^ of the Federal Rules 
of Civil Procedure, that the court clerk of the United 
States District Court for the District of Connecticut 'produce 
for inscGctton and copying; a G EHl’ I F 1 C AT S OF P R 0 3 A ri LB CAUSE. 
PLEASE 'i'AKS UO'TICS that the above requested document shall 
be produced for inspection and copyln,'? at tl\e Connecticut 
Correctional Center ’at Somers, Comaecticut by December 3, 1973» 
to the above named Plaintiff. 


./■yJASPER HOSEiiSOH, Plaintiff 
•“■^In Persona Propria 


DATED: November 26/ 1973 

at Somers, /Connecticut 


Subscribed and sw'orn to before me 
this '26th day of'' Hovember, 1973 




UpTAia PDUJ^TG 


My Cora’rnission Expires Mar. 31, 1373 



For defendant: 


Jerrold E amett, 


Assistant States Attome 


8 Lun a r Drive 

Woodbrldge. Conn 0$ 525. 
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Dt<« Ott' 
3aAftr.vi.\ 


WRIT OF TTABEAS noiLFUS and Petition to file In forma pauperis filed. 




Killian, Att: 


Marshal's return shoving: service 
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J filed. Clarle. J.m ll-lU-7 

nopies mailed to netitloner and counsel of record, _______ 

8. JUDafflUT entered. Copies mailed to -DetitloDer and counsel of record 


M-11-26-T3 

g.Kotice of Appeta ■:.and Request for Production of a Certlficata-vjof Prohahlj 


Cause filed 


5231 

5231 


Fee, So Ordered, Clarie, J. m C 


Assistant State Attorn 


Certificate of Krohahle Cause mailed to New Haven for U.-S.C.Tl. ^ 

Notice of Appeal and Certified copy of Docket nailed to Nev Ha^/en vlth 


lete file 







SUPREME COURT 


OF TilE 


STATE OF COl^mEOTIGUT 


NEW HAVEN COUNTY 


JUNE TERM, 1972 


7198 


■ State OF Connecticut "jj Superior Court 

vs. > New Haven County ' 

Jaspeh Roberson J October S, 1971 


APPEARANCES 

For the Plaintiff: 

.Arnou) Markle, Esq. 

State’s Attorney 
Jerrold H. Barnett, Esq. 

Assistant State’s Attorney ^ 

_ For the Defendant: 

John R. Wileevms, Esq. • 
Special Public Defender 


Defendants Appeal from the Superior Court 
for New Haven Conn ty 


Hon. IRVING LEVINE, Judge 









NEW HAVEN COUNTY' 


• ■ • ■ JUNE TERM, 1972 ■ • . 

7198 ’ • 

State of Connecticut' "] Superior Coiut ' 

■ • • . ■ vs. • > New Haven County 

. Jasper Roberson ^ October 8, 1971 

. APPEARANCES 

• For the Plaintiff: 

Arnold Markle, Esq. 

States Attorney 
Jerrold H: Barnett, Esq. 

Assistant State’s Attorney 

For tlie Defendant: 

John R. Williams, Esq. 

■ ■ ' Special Public Defender . 

Defendant’s Appeal from the Superior Court 
for New Haven County 


; Hon. IRVING LEVINE, Judge 

* 




2 . STATE OF CONNECTICUT VS, JASPER r.OIJEnSON 

In the Superior Court held at New Haven, for the County 
of New Haven, on Nov. 5, 1969, . 

• . The State of Connecticut ' 

■ ' • vs. ■ • 

Jasper Roberson 

Arnold Markle, State’s Attorney for the County of New 
Haven, accuses Jasper Roberson of violation of the State 
Narcotic Drug Act and charges tliat at tlie City of New 
Haven, on or about July 7, 1969, 4:he said Jasper Roberson 
did possess or have under his control a quantity of nar- 
cotic drug, to wit: heroin, in violation of Section 1Q-4S1 
(a) of the General Statutes, 

Dated: October 31, 1969. 

Arnold Markle 
State's Attorney 

State of Connecticut 

No. 16039 ■ . , . ; 

State of Connecticut Superior Court 

vs. ' 5- New Haven County 

Jasper Roberson J October 8, 1971 

Present, Hon. Irvlng Levine, Judge.- • 

. JUDGMENT ... 

The information of Arnold Markle, Attorney to the State 
of Connecticut, within and for said County, charging 
Jasper Roberson witli the crime of VSNDA 19-4S1 (a),, as 
by information on file will appear, came to the Superior 
' Court, having criminal jurisdiction, holden at New Haven, 
within and for the County of New Haven on November 5, 
1969, and thence to December 10, 1969 when the prisoner 
appeared before this Court and for plea said Guilty to said 
^ information, and thence to January 7, 1970 when a pre- 
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sentence report was filed by Lawrence Dragunoff, Probation 
Officer, and thence to January 9, 1970 when the prisoner 
appeax'ed for sentence, wlien the Court found said prisoner 
.guilty in the manner and form as charged in said informa- 
tion, and -when the Court entered the following judgment; 
^ Whereupon it is adjudged that said prisoner suffer ini- 

■ pfisonment in the State Prison, located at Somers, County 

• of Tolland, for the term of not less than two years, nor more 

than five years, execution suspended and said prisoner 
placed in charge of the Probation Officer of the Superior 
Court for New Haven County for the tenn of three years, 

• and fiuther ordered that said prisoner report to said Pro- 
bation Officer as required by said officer and in all respects 
comply with said officers orders in accordance with the 
; ■ rules relating to probation officers.", 

and said action came thence to the present time when the 
-prisoner appeared before this Court and was heard on a 
violation of said probation. • . 

The Court finds that the defendant violated the tenns of 
said probation. 

■Whereupon it is adjudged tliat the suspension of the sen- 
tence ordered by this Court on Januaiy 9, 1970 be and is 
revoked, and that said sentence be and is ordered to be ex- 
ecuted. 

And it is further adjudged tliat said prisoner suffer im- 
prisonment in the Connecticut Correctional Institution, 

^ Somers for the tenn of not less tlian two, nor more than five 

[ . years, and that said sentence be served consecutive to the 

sentence imposed by this Court on October 8, 1971 on the 

■ • second count in case No. 16787, State of Connecticut vs. 

Jasper Roberson. 

By the Court 
Leonard J. Gilhuly 
Assistant Clerk. 






[ STATE OF CONNBqnCUT VS. JASPER ROBERSON . ^ , 

DCTENDANT’s appeal PBOM ORDEl^ REVOKING PROBATION 

In' the above entided action the defendant appeals to *e ■ ■ 
Suprel Court front the brder of this, court revohtng hts 

probation. ’ r j •. 

^ . Defendant 

By John B. Williams 
Special Public Defender 
^ _ . His Attorney • 

(Filed: 11-18-71.) ' . , . , • • 

BEQUEST FOR FINDING ‘ ' ‘ 

Tbe appellant in the above entitled case respectfully Te- 
quests Blinding of tbe facts for an appeal to the Supreme. 

Court and submits the draft finding hereto annexed. . 

' ■ The questions of law which he'desires to have revibwed 
are: • ■ • • . ‘ 

1. Did the Court err in 3;evohing his probation?, 

2. Did the Court err in qoncluding that he was m viola- 
tion of the teiins of his probation? • I • 

The Defendant ■ ’ 

By John B. Williams 

, • Special Public .Defender' . 

His Attorney 

» » * * 

(Filed: 1-19-72..) .• V . 


FINDING 


first: 


Upon the hearing to rovolco the defendant’s probation, 
tlie following facts are found: 

1. . Jasper Boberson is twenty-five years of age. 
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2, On December 10, 1969, the cleFendant after a trial 
to the jury was found guilty of possession or control of 
heroin in violation of Section 19-4S1 (a) of the General 
\ Statutes. ’• 

■ ' 3. On January 9, 1970, the defendant was sentenced to 

the State’s Prison for a term of not loss than two 'years nor 
more tharT five years, the execution of which sentence was 
suspended and the defendant placed upon probation for a 
' •• period of three years. 

■■■ V 4* -A. hearing was held , on the defendant s violation of 

probation on October 8, 1971, before the Honorable Irving 

• - •• Levine, a Judge of the Superior Court. 

■ ■ I . 5.. Present at the hearing were John Redway, Assistant 
■ ^ State’s Attorney, John R. Williams, Esq., attorney for the ’ 
defendant, the defendant himself, and Leonard Russman of 
' . •. the Department of Adult Probation. 

'^•. '■ .6. The report of the .Department of Adult Probation 
. .. marked Exhibit A by the Court. 

• ■ ' ■•7: Attorney Williams had seen a copy of the report of 

^ 'the Department of Adult Probation (Exhibit A) a few weeks 

prior .to' the hearing and both he and the defendant ex- 
amined it at the hearing. 

' ' 8. Upon the Court’s inquiry to the defendant as to 

whether he agreed with the contents of the report (Exhibit 
'A) the defendant answered, “Yes”. 

■' \ : . 9. The report (Exhibit A) recited that subsequent to 

V-'the imposition of the defendant’s suspended sentence on 
•January 9, 1970, he was arrested on Januaiy IS, 1970, on 
two charges of robbeiy with violence and was convicted of 
robbery for which conviction he received a sentence of not 
less than two years nor more than four years in the States 
Prison, on July 9, 1971. 
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10. - The report (Exhibit A) also recited that there was 

pending, against tlie defendant another count of robbery •. , 
with violence. ' 

11. At the date of the hearing on the revocation of the • 
defendants probation, he had appealed the judgment of 
July 9, 1971, whereby he had been sentenced to a term of 
not less than two nor more than four years in the State’s 

j Prison, which appeal was then pending. ' ■ 

. 12,‘ In Case No. 167S7 (New Haven County), entitled 
State vs. Jasper Roberson, the defendant was charged in a • 

• two-count information, dated June 16, 1970, with the com- . 

mission of two offenses of robbery with violence. - , ^ 

•• 13. On the first count the defe\idant was. found guilty 

• of the lesser crune of robbery on June 30, 1971, and on 
July 9, 1971, he was sentenced to 'a term of not less than two 
‘ nor more than four years in the State’s Prison, as stated in 

Paragraph 9. ‘ ‘ . 

14. On the second count the defendant was found guilty, 
of the crime charge, on October 1, 1971, and on October S, 
1971, he was- sentenced to a tenn of not less than four years 
nor more than eight years to be served concurrently with 
the sentence being served on the first count, on which he 
was sentenced July 9, 1971. 

15. Tlie judgments on both the first and second counts 
in Case No. 167S7 preceded the judgment in this case re- 
voking the defendant’s probation and ordering execution of 
the sentence originally suspended. The appeal on the first 
count in Case No. 16787 preceded the judgment in this case 
and the appeal on the second count in Case Ko. 
16787. was initiated sul.tsnqucntly and within the time limit- 
ed. At the lime judgment was entered in this case, the 
defendant’s attorney informed the Court that an appeal 
could be c.xpected on the second count in Case No. 167S7. 
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16. 'At the date of the lieaving on the revocation of the 
defendant’s probation, his attorney represented there would 
be an appeal from the “present case”. 

17. x\t the hearing on the revocation of the defendant’s 
probation, his attorney indicated that the Court could take 
judicial 'notice of the defendant’s pending files which the ' 
Court should do and the facts to be found therefrom are 
set forth in Paragraphs 12 to 16, inclusive, of this Finding. 

18. The reference by defense counsel that an appeal 
would be”^ taken from the “present case” as set forth in Para- 
graph 11 of this Finding refers to the appeal on the second 

• count in Case No. 16787 which was tried to the jury before 
Levine, J. 

second: ' ■ , 

The following conclusions have been reached: 

19. The defendant has violated the temrs of his. pro- 
bation included in the sentence imposed oir January 9, 1970, 

, upon being convicted of a crime. 

THino: 

The Court made the following orders : 

; 20. The suspension of the sentence ordered by the Court 

on January 9, 1970, is revoked and said sentence is ordered 
to be e.xecutcd. • 

• 21. The sentence originally suspended and now ordered 
e.xecuted is not less than two nor more than five, years and 
is to be served consecutive to the sentence imposed on Oc- 
tober 8, 1971, for tlie second count in Case .No. 16787. 
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fourth: . 

. 22. All exhibits are certified to the Supreme Court, the 
contents thereof ar c made a part of this Fi ncliivj;. and the 
• suihe may be used in argument before the Court without 
printing. 

Levine, J. 

(Filed: 3-9-72.) 


ASSIGNMENT OF ERRORS 

The Court erred; 

• 1.' In concluding- that the defendant violated the terms 
of his probation included m the sentence imposed on Janu- 
ary 9, 1970, upon being convicted of a crime, /s recited in 
' Paragraph 19 of the Finding. 

The Defendant 

, ' By John R. Williams 

. ^ Special Public Defender 

■ His Attorney 

• (Filed: 6-5-72. )_ 

6/7/72. Read. I. Levine, Judge 

Supreme Court J .Clerk’s Office 
- New Haven County J July 31, 1972 

The above and foregoing is a true copy of the record in 
■ said case to be used in the trial in tlie Supreme Court. 

Edward Horwite, Clerk. 







IN THE SUPREME COURT , 

« 

OF THE STATE OF CONNECTICUT 


NO. 167S7 ) 

) 

'STATE OF CONNECTICUT ) 

) 

VS. ) 

) 

JASPER ROBERSON ) 


SUPERIOR COURT 
NEW HAVEN COUNTY 
AT NEW HAVEN 
NOVEMBER 27, 1973 


MOTION TO SET ASIDE JUDGMENT 


Pursuant to Section 696, of the Practice Book, the defendant 
respectfully moves that this Court set aside the judgments herein as to both 
the First Count and the Second Count of the Information,, and order the 
Superior Court to enter final judgments therein in favor of the defendant. 

In support of this motion, the defendant represents that: 

1. As to the First Count, he was found guilty on June 30, 1971, 
and sentenced on July 9, 1971.' 

2. As to the Second Count, he was found guilty on October 1, 

197i, and sentenced on October 8, 1971. 

3. He has been continuously in custody since his arrest on both 

Counts on January 18, 1970. 

4. Oh October 9, 1971, his probation in another case was revoked 
solely upon the basis of the convictions herein. Said revocation order was 
affirmed by this Court. State v. Roberson , 34 Conn. L. J. No, 51, June 


19. 1973. 


5. On May 30, 1973, the defendant was paroled from his 
incarceration herein to the aforesaid probation violation sentence. 





6. Qn October 2, 1973, the State was granted an extension of time 
until November 15, 1973, within which to file its Counter-Finding as to the 
First Count. No Counter-Finding has been filed and no further extension of 
time has been requested or granted,. 

7. On September 29, 1973, the State was granted an extension’ of 

time until March 15, 1974, within which to file its Counter -Finding as to ' 
the Second Count. The Draft Finding as to the Second Count was filed on 
August 14, 1973. ■ 

8. On September 5, 1973, the defendant filed pro se , in the United 
States District Court, a petition for writ of habeas corpus upon the ground 
that he was being denied his right to a speedy appeal in this case. On 
November 9, 1973, that Court (Clairie, J, ) dismissed said petition because 
of failure to exhaust state remedies -- specifically, a motion pursuant to 
Section 696 of the Practice Book. A copy of said Order and decision is 
attached hereto. 

9. The instant motion is filed pursuant to the implied direction of 
the United States District Court aforesaid and to the express direction of 
the defendant. 

10. Upon the aforesaid facts, the defendant respectfully submits 
that he has been denied a speedy appeal in this case and that he has, therefore 
been denied his liberty without due process of law. 


THE DEFENDANT 


BY; 




Special Public Defender 

265 Church Street 

New Haven, Connecticut 065 1 0 
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His Attorney 
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DOCKET NO. 16039 
STATE OF CONNECTICUT 
VS. 

JASPER ROBERSON 


AT NEW HAVEN 

FOR NEW HAVEN COUNTY 

OCTOBER 8, 1971 


i 


HEARING ON VIOUTION OF PROBATION 

BEFORE : 

THE HONORABLE IRVING LEVINE, Judge. 
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APPEARANCES : 

JOHN REDWAY, ESQ. 

Assistant State’s Attorney 

121 Elm Street 

New Haven, Connecticut 

RORABACK, WILLIAMS & AVERY, ESQS. 
Attorneys for the Defendant 
265 Church Street 
New Haven, Connecticut 
BY: JOHN R. WILLIAMS, ESQ., of Counsel 


Reported by: 

Charles H. Dukes 
Court Reporter 

o 
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THE COURT: Now, with respect to the vioLatiort’- 
of probation, are you ready to proceed on that 
counselor? 

MR. WILLIAMS: Your Honor, I am not, I was j 

t 

not aware that that was going to be done today, I 
had the impression that the warrant had been filed 
merely as part of a plea bargaining in this case, •; 
and I rather expected there would have to be further 

f 

discussions about what would have to be done, j 

THE COURT; It either has to be put into j 

effect or it doesn't. There is no half-way point : 
on it. As I understand it, the claim has been made*- 

t 

as a matter of fact this probation officer spoke to 
me and wanted to know if it was going to be processed 
today . 

MR, WILLIAMS: What is the term of suspended 
sentence, your Honor? 

THE COURT; Three years, am I correct? ? 

MR. REDWAY: Two to five. 

THE COURT: That is the sentence. 

MR, WILLIAMS: I suppose we might as well 
dispose of it, 

THE COURT: For the purpose- of the record, you, 
are Jasper Roberson? 

THE ACCUSED: Yes, sir, i 

THE COURT: Will you give me your age. 
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THE ACCUSED; Twenty-five, 

THE COURT: Were you sentenced January 9, of 

: 

1971, to a term of not less than two and not more ' 
than five years for violation of our drug act? 

the ACCUSED: Yes, 1 was. , ^ 

THE COURT: And that term was suspended, am 
I correct, Mr. Roberson? 

THE ACCUSED: Yes, sir. 

the COURT: For the record, it may be shown 
that this defendant is represented by Attorney ! 
John R. Williams, and he is present in court. Have’ 
you had a copy of the report of the violation of ; 
probation by the Probation Department, Mr. Roberson 
or Mr* Williams? 

I 

/I®. WILLIAMS: Your Honor, I saw one a long 
time ago. I don't know that I have it. 

THE COURT: Would you like, to see one? 

•MR. WILLIAMS: Yes, I would. 

the COURT: Do you have one, Mr. Russman? 

MR, RUSSMAN: We have one. 

THE COURT: Will you turn it over? 

MR. RUSSMAN: I think Mr. Williams had it a 
couple of weeks ago. If he doesn't have a copy, 
we can give him one right now. 

the COURT: Would you like to look at it? 

MR. WILLIAMS: I would. 







j • 


TOE COURT: Show it to him. Would you also !• 
show it to Mr. Roberson, Mr, Williams, so he may be. 
familiar with it, 

MR. WILLIAMS: Yes, we have looked at it, i 

THE COTRT: Are you familiar with the contents; 

i 

’of that report, Mr. Roberson? 

THE ACCUSED: Yes, sir. ! 

' t 

THE COURT: Do you agree with the contents? ' 

THE ACCUSED: Yes. ; 

t 

MR. WILLIAMS: -Well, if your Honor please, 
of course the allegations of this are simply that ha 
has been arrested and convicted. What it falls to 

i 

show — I mean it is incomplete in that it fails * 
to note that there is an appeal pending. 

THE COURT: Well, I would take notice of that. 

I will accept your representation. But, that is th« 

I 

only matter in which it varies, Mr, Williams? 

MR. WILLIAMS: Well, in addition to that, as i 
I indicated to your Honor when we discussed the sent 

i 

tence in this case, what has been printed here was : 
the State's allegation in that particular robbery, ■ 
the Ben's Liquor Store robbery, but the jury 
obviously believed only part of it because they 
didn't convict him with robbery with violence, 

THE COURT: However, the violation of probation 
is the conviction of any crime, is it not, Mr.. 
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Williams? I realize if it were made different than | 
what you are pointing out. If there is no further | 

reference to the violation, it may be marked as an | 

exhibit for the record. You will not require it, j 
Mr. Redway? ' i 

MR. REDWAY: What was that? i 

THE COURT: It came from your, file., j 

MR. REDWAY: It did come from ray file, • 

MR. WILLIAMS: It is already stamped by the j 
Clerk and apparently filed in this case, 

THE COURT: Will you mark that, Mr. Perlman, 
Exhibit A for the purpose of this, 

J 

(State's Exhibit A so marked) 

1 

THE COURT: With respect to the differences 
that exist there, would you like the opportunity to 
present evidence with those? I would accept your 
statement, Mr. Williams, that there is an appeal 
pending in the first case and I don't know about 
the present case, 

MR. WILLIAMS: Yes. It would be out 
expectation an appeal would be filed in this case, 
if your Honor please. 

THE COURT: However, you have that right * And 
is there any other matter upon which you want to 
present evidence in which you differ with the repori 

on? 

MR. WILLIAMS: Nothing beyond what I already 




"’"'"I'' 

« J . 

j' indicated to the Court, your Honor. And I think . . 

1; perhaps the Court can take judicial notice of 

f , * ' 

i! those, 

I the COURT: Yes, I will do that. It is the 

finding of this Court that you have violated in 
the terms of your probation, and that the suspension 

'■ of sentence ordered by this Court be revoked and th^t^ 

:i ! 

• , t 

the sentence is ordered to be executed. That is 
the term of not less than two nor more than five 

: ' i 

years. That matter is consecutive to the last 
sentence that was imposed, ; 

i; THE CLERK; Sir, at this time, I would like 

to hand to the defendant with regard to the first 
sentence notice of right to have sentence reviewed, 

» 

t 

THE COURT: He has a right to have sentence 
reviewed on both the cases in which he appeared : 

before me. Certainly, I don't know about the 
!; violation of probation, I don't know about the , 

J* I 

violation of probation, I don't think so. 

MR. WILLIAMS: I should think that — 

THE COURT; Because his right to go before the' 
sentence review there is at the time of sentence. 

MR. CLERK: I am also handing the defendant 
i application to waive fees, costs and expenses on order 

counsel on appeal of judgment of conviction. 

Will you sign that, please, I am also handing the 
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deCendanC notice of right to appeal. 

MR. WILLIAMS: Your Honor, I don't, want there 
to be any question about ray attempting to be less 
than candor and mousetrap the Court in any sense, 

I did make it clear on the record my opinion, or I 
should say I did make it clear on the record there 
was an appeal pending in that matter, and I just 
want the record to note that it is our position 
that probation cannot be violated as long as the 
matter is still on appeal, on direct appeal, 

THE COURT: I understand your position. Is 
there anything further here? All right. 


A” 




DOCKET NO, ./...iy. /.SI L 


State OF CoNNKCTicuT .Si:rF.iuoR Couht , 

vs. '• CoDNTY OF ... 

' { PLjcti wljcrc asnlcnccd) 

...}), 

^ if (Stroe) (Date of SJ^lcoco) 

The undersigned hereby applies tu the Review Divi.sion of the Superior Court for a review of the- 
s’entcnce imposed by the Court in tlic above -entitled case. 

I hereby afhrni that I do vlesire cunscl to represent me. 

HAVSN 

CUPSFKOa COURT. 

F. J ^ E D 


MOV 15 1971 


ueonaro 



( Pri.son ) 


THIS APPLICATION MUST BE COMPT-ETED AND FILED WITHIN THIRTY (30) 
DAYS FROM THE DATE OF YOUR SENTENCE WITH; 

■ • Qerk, Superior Court, County of 


l-CSP 



looHpU K. Dinnphy, Ciioitnian 
ludg<^, Superior Court 

rhQm.st O'SuIhvati 
Judge, Superior Court 

y/nhor J. Sidor 
Judge, Superior Court 

Paul Ml Paltsn 
lijrecutiva Secretary 


SENTENCE REVIEW DIVISION OF THE SUPERIOK CO.URT 

I 

18 Ttinity Street 


Hartford, Connecticut 06106 
■ . Tel. 566-3635 


' .’v\ 


Ilovember 19* 1971 


Barbara M. Mill stain | Bt torus 
116 Towcs House Rd. 

Uaxuden, Conn» 


Re: State Vs. Jasper Robarson 
Dockot Ho. 16787 


Dear oir: 


The defendant's application for review was not filed within thirty 
( 30 ) days after sentence, as required under Conn. G.3. 51-195* (A. Copy 
of the aonlication is enclosed). 


Where such defect is apparent on the' defendant ' s application for 
review, the Sentence Review Board does not hear evidence . in explanation 
or mitigation of such late filing, and has dismissed such cases (see 
State V. Morrissette 29 Conn. ' duo. 112, Conn. Law Journal, March 23, 
I 97 I; and cases cited. "5 


THE oEIITniiCB REVIEW DIVISION WILL TiJCS NO FURTHER r>CTI0H IN THIS 
CASE , pending notification as to whether the defendant 

(1) wishes to withdraw his application for review, or 

(2) Intends to institute other proceedings, or 

( 3 ) nevertheless, wishes to have his case assigned for 
hearing by the Sentence Review Board. 


• (3) 


Very truly yours, 


Paul M. Palten 
Executive Secretary 


pMP:jd,3 / 

/ .’ I 

d'.c.'i Jaoper Roberson^ 

.Tohn P. Hilliama, Snq. . ' 

P.S. Th9 fila indicntoa tjhlo cnse.if-s on Anpaj^l. Mo furtfcu.r action 

uill bs takoa on thiu.caha «i.cp-£50itioia of tho app^aai. 


cciha 

I ' ' V - 
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Juno 19, 1973 


TJiirty-four. Pac'; 


GOI'n^SGTIOlJT, Eiil?OET-S 


; IT P R E M E . C O IT R T ' 
j. ■ ,• .April Term, 1973 . 


.{■; Sta,te of CoiTNEOTicux V. Jasper Robbbson 

Appeal from an order of the Superior Court in 
w Haven County, Levine^ J., revoldng proh?.tLon 
ii”orderLng the execution of a previous sentence , 
posed. on tlie defendant. No error. ■ 

John B. Williams, special public defender, for the 
pellant' (defendant). • 

JerroldR^BarneU, assistant state’s attorney, -with 
Lom; .on the brief, were Arnold MarTcle, state’s 
[;orney,’and John T. Bedway, assistant state’s at- 
rney, for the appellee (state).' ‘ • • . . ' 

House,' C. J. This is an appeal from an order of 
e' Superior Court revoldng the suspension of a 
ntence imposed on the defendant. The sole assign- 
ent of eiror is that the court erred, in concluding 
at the defendant violated the terms of his prbba- 
on bn being convicted of a crime. 

The court’s finding of facts is not disputed. In 
ecember, 19G9, the defendant was found guilty of 
: s.’ssion or control of heroin. On January 9, 1970, 

,<■. .vtenee was imposed of not less than- two nor 
.ore than five years in the state prison,’ execution 
; the sentence v/as suspended and the defendant 
as placed on probation for three ^nars. On June 
),; 1971,, vdiilc he v/as oh probation, he was found 
uilty of the crime of robberj'', and on October 1, 
J71, he was found giulty of still another crime, 
abbery with violence. At tlio time of the hearing 
Dncei'uing the revocation of his probation, the judg-, 
lent on the June, 1971, conviction liad been appealed 
nd the, judgment on the October l,‘197i, conviction, 
ccording to the defendant’s counsel, probably would 
o-appcaled. , • • . 


■ ■ CIRCUIT COURT — PIRST CIRCUIT 

• • * * 

Notice 

^Yestport Sessions have bceu discontinued as of the do. 

. of business on June IS, 1973, . ' ‘ 

Henceforth,, commencing June 19, 1973,' all sossio) 
formerly held in hVestport will be held in Norv/allc aii 
Stamford. • • • • 

; . • JOHX J. DiVLY 

■ Chief Judi 
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Dcpjirhncnt of Eavirosinental Protcctioa 

it'oiice of inter.t to promutffote regulations - 2B 

Notice of intent to hold investigative hearing. ...... IB 

P.ovrer Pacility Evaluatioa CouncU . 

■ A'oU’ci! of intent to amend regulations 2B 

' Public Utilities Comrnissioa ■ . . * 

Notice of intent to amend regulations. 2B 

state Peparhueat of HcaltK ' . 

iiobile Some Parks. ^B 

Short'Tcrrn Sospitcls, General and SpcciqL IB 

cmcui'E couns _ a 

Court Sessions — First Circuit. , , X' 

Discontinuance , of Cases Ponding in the Circuit Court. ..IS , 

, ' COJUSTECXICUX LAV/ JOUP.LLIL 

Cumulative Table of Contents XA 

COiTriECTICUE SUPPLSfLENT . ’ 

' • . 30 Conn. Snp. Pages l-i9 to 157 • . 

' New HA.VBX Water Co.’ v. Penuo Utiutcss Cottutssiox 15 
. ■ Water rates; waiver of right of appeal from P.U.C. ,l 
• order iy accepting benefits under it. 

‘ • NOTICES OP .DISSOLUTION ’ . ' ' 

Legal Notices. 3 B 

PUBLIO UTILlXrES ’ . ’ 

Findings _ 4 B 

SECEBXAaY OP XUS STATB 

, Certificates of Incorporation.’ ........RfiB 

SUPBPA.IB COUST.' ’. • •' 

CtEVEt-.VUD V. CUEVEtAirD, JP. ^ 

P.emar.d to trial court; order de education and sup~'‘ 
port of rninor children; rule de opening judgments; 
modification' of unavoidable provision; material 
change of circumstances. 

Coxi.oN' F.T .u.- V. G. Fo.n: & Co. zv al, 10 

Application of cold wave permanent; injury to scalp; 

. charging on res ipsa loquitur; essential elements of 
doctrine; lack of consol conncclion. wUh any act of 
defendant. 

State u, Evaxs ‘ 6 


of couwcl. 
St.vte V. Uoacp.so.s' 


'Appeal from revocation of •probation; as a find 
judgment; conditions inherent in probation order; 
estabtishing conviction for rcvocatio.n. 

Sr.VTE V, Uiu.vi.'o ’. * ., 

Pr.ising question on appeal; charge; requmemcr.t of 
‘ ruling by court; cxceptiorm.l circumstances. 

AXiSCELl.AXE0U3 OoUEi^E. ............................. 


(g) 1973 by Gloria Sdiahcr, Secretary of tho Stato 
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'special public clcEcucler; also present jit the 
a" were an assistant state's, attorney and an. 
I'ol; tlic department of adult x^fobation. The 
:tion department’s rex^ort concerning the de- 
nt Was admitted as an cxliibit and both the 
dant and his counsel examined it. Tiie report, 
ed “Beport of Violation,” recited that the de- 
,nt liad been, placed on probation on January 9, 
gnd that on January 18 lie was arrested on two 
s of robbery with violence for an offense vdiich 
alcen place on January 13 — ^four days after the 
dant had been placed on probation. The re- 
:hen recited the. details of the January 13, 1970, , 
xy offense, that the defendant Nvas convicted of 
srime on a jury trial and on July 9, 1971, was 
aped to state prison for a term of not less' than . 
>r more than four years. It also noted that 
• was- then pending against the defendant 
nother charge of robbery ivith violence. Asked 
le court if he agreed %vith the contents of 
>rohation report, the defendant said, “Yes.” 
rearing 'afforded tlie defendant ample oppor- 
r .to explain or disclaim the reported viola- 
' of probation, hut he personally expressed , 
greement Svitb. the report of his conduct and 
ctions and offered notliing by v/ay of ex- 
,tion or disclaimer except that the convictions 
subject to appeal. The court also took judi- 
aotiee, of the files in the defendant’s cases, 
roked probation and ordered that the January 
'0, sentence be executed. The court concluded 
i§[t]he defendant has yiolated tlie terms of 
irobation included in the sentence imposed on . 
ry 9,. 1970, upon being convicted of a crime.” ! 

e ’defendant claims that the court’s conclusion 
3t support the order of revocation for ^vo rea-. 
'..One is that the judgment originally granting 
ition constituted an illegal delegation of judi- 
Lu'thority. That judgment provided, in pertinent 
‘that the defendant was to he. “placed in charge 
le Probation Officer of the, Superior Court for 
Haven County for the tonn of three years, and 
ler ordered that said prisoner report to said 
ation Officer as required by said officer and in 
ispccts comply with said officer’s orders in ac-' 
inco with the rules relating to probation 


ore i.s authority that, in the ab.sciico of statute 
ider the provi.slous of .statutes dlfTercut from 
of this state, the terms of probation, to be 
, must be expressly enunciated by the seutcnc- 


Publiiihcd l>y tha of Co-inocticut in occot(J.\aea 
with tho provisioiiji of Ccooral Statulci Section 51-16. 


CocnnLiiitoa on O/ncial Legal Publicationa 
Office of pA-oduction and Distribution 
7S Meadow Street:^ Dnat Hartiord, Conaecticiit 051C3 
I’cl. 52S-0317 


JoH.N' J. SvrEESsv, Jr. 
Supervisor 


PubMshed 7/cei:ly 

iSutacription Xoles: One year— SIS'.SO 


Hendnotos tved. Indices of court op'mione by 

DON'AXJ} H. Dov/lino, E3(?. . 

. £sporter of Jvdicinl Decisions 


Second Cx.ass Postage Pajd at Harteord, Co.s.x.. ' 1 

ing court.' Sea, e.g,, In re GoUyar, 476 P.2d 354, 
3'57 (Okla. Crimi App.). Here, however, the sen- 
tencing court incorporated the probation, depart- 
ment’s standard terms by virtue of tlie last clause of 
its order. “' Standard probatirn conditions need not 
be recited in open court.” United Stales v. Marko- 
vichf Ma l''.2d 238, 240 (2d Cir.) ; see also Maiming 
V. United States, 161 F.2d 827 (5th Cir.), cert, 
denied, 332, U.S. 792, 68 S,. Ct. 102, 92 L. Ed. 374;. 
Whitehead v. United States, 155 P.2d 460, 462 (6th 
Cir.), cert, denied, 329 U.S. 747, 67 S. Ct. 66, 91 
L. Ed. 644; Dugas v. State, 12 Md. App. 165, 166, 277 
A.2d 620. Furthermore, there is no claim here .that 
the defendant was not aware that eoraniission of a 
crime would reude’r his 'probation subject to revoca- 
tion. . ' • • • .... 

« « 

It is imiversally held that the commission of a ‘ 
felony violates a condition inlierent in every proba- 
tion order. See United States v. Marhovich, supra; 
Whitehead v. United States, supra; AVoie v.- Oliver, 
247 A.2d 122, 124 (ifc.) ; People v. Compton, 38 
App. Div. 2d 783, 328 N.Y.S.2d 72; State v. Hall, 
'4 Ore. App. 28, 47G P.2d 930; Marshall v. Common-' 
wealth, 202 Va. 2.L7, 219-20^ 116 S.E.2d 270. The 
history of this state’s statute, v/hich shows that stat- 
utory conditions of probation have, over the years, 

• been added and deleted, in no v/ay afreets tho valid- 

•Tlto yrc.iciit st.Tl\tlory jiroviuio.-.o, not in offcct nt tbo ti’.ac tbo 
do fen J All t iviiij iil.Accl on yrob.ntiou, cscprcijly allow uiSUor tbo jmlgo 
or tbo probation dopartinciit, or both, to impoao rc.A3oa.iblo conJitioaA- 
Suo Ccncr.Al StalutCA jj 53.1-30. 




hio iiiUerC'ul cojulUlon to rcfftun Trom com- • 

; fo, Ionics. Hnd the scutcnclni- court in tins y 
Gvoiy plncccl the dci'cndnnt on probntiou nnd \ 

)' more, commission of a felony would never- 
constitutc a violation aullicicnt to authorize 
tion of xirobation. . . 

ther contention of the defendant is that ‘’being’ 

;ed of a crime” is not by itself a sufheiout 
I for revocation of probation in the absence 
express finding by the revoldng court that the 
[ant actually comniitted the crime of wliich he 
ready been convicted and that the ci'ime was 
tted while the defendant was on probation. 
lies on the fact that the court did not make' 
press finding that the defendant did the acts 
led to lus conviction but only found that Ure 
lant “has violated the terras of Ms probation . 
,pon being convicted of a crime.” The ardor i 
tvhich this contention has- been pressed is in 
; contrast to its lack of merit. As we have ^ 
Ly ..-noted, the defendant agreed -with- the con- ^ 
of - the violation report of the probation de- . 
Lent. '.’That report, whose contents were ex- 
.y. made a part of the court’s finMng, recited 
Lets leading to the defendant’s arrest and con- 
n .for robbery, the fact and tlie date of the 
ction •and that 'the incident occurred on Janu- 
l 3,'’.1970, four 'days after the defendant was 
d'on probation. The report itself recites and 
[e logic demonstrates that the conviction relied 
r'the court occurred, and was premised on be- > 
»r,’,'thaf could only have occurred, vMle the 
idant was actually on probation. The defendant 
tted as much at the hearing. , 

.e' 'defendant’s final argument is that a finding, 
mviction of a crime, at least where an appeal 
. .tlio conviction is pending, is not a sufiicient 
nd'for revocation of probation. Some jurisdic-^ 
; apparently do recj.uire an independent inquiry 
the conduct underlying a conviction \vhich is 
ect.'to appeal, although in those jurisdictions the 
len of 'proof of the conduct is much less than 
'ond a reasonable doubt” and the st rict crim inal 
entiary ruM s do not app ly. See, c.g., Ir'eople v. 
ipton; supra; v. State, 473 S.W.2d 40,*- 

(Tcx. • Grim. App.) ; Bassett, “Discretionary 
■or and Procedural Bights in the Granting and 
oldng of Probation,” GO J. Grim, L.G. P.S. 479, 


Le vast majority of jurisdictions, hov/-cvcr, liold 
a finding of either conviction, whether or not 

icn. in Tv'.v.ns, lio-,-,'CVcr,. nn nilmiUca conviction mny conatituto 
id aolo (;roui>il for ruvoention. Jloscuwnil V. State, 'JS- S.W.-d 

f'i', ■ 


final, or commission of tlio act, is sufiicient to sup- 
port an order of revocation. See, e.g., United States 
V. Carrion, 4’57 F.2d 803, 809 (9th Cir.); United 
States v.- Knujht, 413 I'\2d 445 (r5th Gir.), cert, 
denied, 39G U.S. 903, 90 S. Ct. 217, 24 L. Kd. 2d 170; 
United States v. Markovich, supra; People v. Lynn, 

271 Gal. App. 2d G70, 674, 76 Cal. Bptr. SOI; State 
ex reli Roberts v. Cochran, 140 So, 2d n97, 599-600 
(Fla.) ; Pco2)le v. Johnson, 121 111. App. 2d 97, 257 
N.E.2d 121, 124; State' -v. Ward, 182 Beb. 370, 154 
I>f,‘\V'.2d 758; State v. Hill, 266 N.G., 107, 111, 145 
S.E.2d 349; State v. Hall, supra. Generally, the dis- 
tinction arises where the conviction is reversed on 
appeal. If revocation is based on . a finding of 
conduct, then a reversal of a conviction resulting 
from- the conduct ord'marily does not affect the 
revocation; but if conrdetion is the sole ground for 
revocation and the con-viction is reversed, then the 
basis for the revocation no longer exists. People v. 
Lynn, supra., 803; State ex rel. Roberts v, Cochran, 
supra, 600; State v. Hill, supra, 352; Stale v. Rlach- 
welder, 263 N.C, 95, 98, ,138 S.E.2d 787; note, 59 

_ Coluin. L. Rev. 311, 332-33. ' 

There are several cogent reasons for allowing 
• proof- of conviction alone to sustain revocation.* In 
tliis state a probationer is afforded a hearing mth 
respect to revocation. General Statutes ^ 53a-33. 
This was also true before the adoption of the Penal 
Code wliich became e-ffective October 1, 1971. See 
' former § 54-114, since repealed. If the probationer 
should not be the person referred to in the convic- 

■ tion, for ’example, he has an oppprtunity for ex- 
planation. ■ See also Morrissey v. Brewer, 40S 
U.S. 471, 92 S. Ct. 2593, 33 L'. Ed. 2d 484, which 
concerns the , related area of parole revocation. 
Since the standard of proof for revocation is sub- 
stantially lower than. that for conviction (General 
Statutes § 53a-32 [b] ), a conviction is deemed to con- 
stitute -such overivhelming evidence of commission 

■ that the terms functionally are interchangeable in 
tMs context. See, e.g.. State v. Zachoxosld; 53 N.J. 
Super. 431, 437, 147 A.2d 584. If the conviction 
should be reversed on appeal, the probationer is pro- 
tected in that revocation based on con-viction alone 
v/ill be withdrawn if the conviction is successfully 

^ axopealed. . • _ 

*• 

The standard of review of an order revoking pro- 
bation is vdicther tlic trial court abused its discre- 
. tion: -if it appeans tliat tl;e trial court was reason- 


•Tlio TJiiitcil SLalcu .Surrcnio Court recently .Hinted in tlio tontc.xt 
o£ jinrolo rovooiitiou Hint ''[ojbviou!.!/ n jinraloo enuuot rcUfi.v.t'' 
iniiucn dotcriuincd nj^ninyt liitiv m otnor .orucis, nu iix tno aitmition 
prubouted. v/lica tlio rovoontion in bnnod o:i conviction o£ nnoihc; 
crlmo." ^lorrissey y. Tirexuer, -iOS -U.S. -ITl, -lOO, DC S. Ct, 25!>3, 
’n.t T,. Kd. ?d -IfU. 


aatisCicd t'uit t!ic terms of probation liucl been 
jitccl and, impliedly, that the boncfielal i)urposes 
jfobatiou were no longer being served, then the ^ 
cr must stand. United Stales v. Carrion, supra; 
ted States V. D'xlviato, 42<) F.2d 1284, 12SG (8d 
.) ; United States v. h'agclherg, 413 F.2d 703, 710 
Cir.), cert, denied, 300 U.S. 1010, 90 S. Ct. 569, 

U' Ed, 2d 502; United States v. Markovich, 348 
d 238, 241 (2d Cir.) ; State v. Spicer, 3 Ore. App. 

471 P.2d 865; Tillinghast v. Kovjard, 103 E.L 
, 501, 287 A.2d 749. Here the defendant, afforded 
earing and represented by counsel, admitted hav- ~ • 
been convicted of a felony and the admitted evi- 
,ce showed tliafthe underljdng act was com- ' 
ted by the defendant while on probation. The 
il court acted well Avitliin its discretion in revok- 
pfobation. ' - . • • • 

?he state has suggested that an order revoking 
bation is not a final jhdgment for the purposes' 
ippeal and notes a decision of the Appellate Divi- 
i- of the Circuit Court which held, in the circum- 
dees of that case, that the order was not appeal- 
B.';. See State v. Saavedra, 5 Com. Cir: Ct. 387, 

, 253 A.2d 677. “In a criminal case tire imposition 
sentence is the judgment of the court." State v. 
ore, loS Conn. 461, 463, 262 A.2d 166; State v. 

If7i„ 149 Conn. 487, 489, 181 A.2d 446. In the • 
rs when probation was ‘ considered as purely a 
ttcr of grace, its . revocation logically was con- 
ered to be a matter almost entirely 'witliih the dis- 
tion 'of the court. A defendant could appeal only 
m the^original sentence; the revocation of proba- 
Q, if it was to be attacked at all, could be attacked 
y byhabeas corpus proceedings. See, e.g., Belden 
Hugo, 88 Conn. 500, 91 A. 369. 

Inder our present day procedure, a revocation 
probation and an order for execution of sentence 
y. bfe ordered only after a full liearing at which . , 

I defendant is afforded liis riglits to counsel, t'o 
iss-examine witnesses and to present evidence 
his o^vn behalf. General Statutes §53a-32; see 
vipa V.- Rhaij, -389 U.S. 128, 88 S. Ct. 254, 19 
'Ed: 2d 336. Tiic inquiry preceding a revocation 
probation concerns matters totally independent 
the original conviction, the decision of the court 
irks the final disposition. of a judicial proceeding 
tliorizcd by statute and it is, in effect, a final 
idification of the sentence which is the judgment 
the court in the proceedings against the dofend- 
.. Wc conclude that the order revoking probation 
d implementing tiio sentence of confmement v/ith 
.consequent deprivation of the defendant’s liberty 
sets the test of a final judgment as presedbod in 
|2-263 of the General Statutes. “A final judgment 
the adjudication which finally disposes of the casc^^ ' 


before the court.” State v. Moore, supra; and, 
tills court .stated in lloioarth v. Norlhcutt, 152 Co:!. 
460, 462, 208 A.2d 540: “Tlic test of a final judgmon 
lies, no’t in the nature of the ruling, but in its effe:; 
in concluding the riglits of the party aj^pcaling; i 
his dglits arc concluded so that further proceedixi;:. 
after the ruling cannot affect them, there is a fina' 
judgment.” , , • • 

There is no error. , , ' 

In this opinion tlie other judges concurred. 

:SUPEEME COUET 
'May Term, 1973 


CyNIHXA. B. CLEVSLilJNO V. JOHN L. CLEVEnVlTD, J?.. 

• ■ Appeal by the plaintiff from the modification of r 
judgment by the Superior Court in Fairfield County 
Mulvey, J., following a remand of the case on a 

^ previous appeal. No error. . ’ • 

Ralph P. Dupont, with whom, on the brief, wa 
Antoinette L. Dupont, for the appellant (plaintiff) 

i ‘ . 

Frederick L. Gomley, with whom, on the brief, wa. 
Robert J. Cooney, for the appellee (defendant). 

Bogdauski, j .■ The plaintiff has taken this appeal 
from the action of the Superior Court in deleting av 
educational expense provision, from a divorce dccre. 

• dated December 12, 1967, and substituting therefoi' 
a new order of support. .Tlie deleted provision hac. 

. _ required the defendant “to pay the expense of board, 
room and tuition of each such.cliild in boardin. 
.school or college, provided that he is consulted vvir:- 
and approves those educational institutions heiori, 
matriculation.” The new order of support directed 
the defendant to pay the plaintiff $1500 per yea- 
for each child and all medical and dental bills c 
, ceeding $100 for any .one accident ur illness for eac: 
child. ■ ■ 

Tlic plaintiff directs several assignments of on- 
at tlio court’s finding. She contends tliat' the co- 
failed to add twenty-four paragraphs to the fiiuii- 
which, she claims, wore cither admitted or niui: 
pxited. No additions to the finding are warrantr. 
liowever, because some of the proposed additiu: 
are merely detailed restatements of facts already • 
the finding and the rest either arc inunatorial or : 
not \mdi.sputcd. Mutaniei; v. Peterson, 15!) Ckv 
342, 344, 269 A.2d 274; Drauer v. Frccciu, 159 C... 
289; 290, 268 A.2d 645; Bent v. ToreU, K'O C.., . 


UIUTED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


PETITION FOR A WRIT OF HABEAS CORPUS 
(By a person i3 State custody) 


Full name of Petitioner • Civil No. 

JASPER KQBmsOU , To be 

supplied 

vs , ■ by Clerk 


STATS of CONTECTICUl? 
Kane of Respondent 


1 . Place of detention. CONN* CORR.' I2cS!P., Scanoro# Conn. 


2 . Name and location of the court which imposed sentence. Hew Haven. Suuerloi’ Court 
la and for tho Covinty of New ISavca, Corui* 

3 . Case number or numbers in court where sentenced. l6039> IdJoJ, 

4. The offense or offenses for which sentence was imposed. VioLatioa of 

prc^iatloi:, r-bbory with violence (tiTo (2) counts). 

5 . Date and terms of sentence or sentences. D-ct. 'd, 1971 — (2-9) ycxiro, 

July 9/ 197X--(2~4) years, Oct. 0, 19n.“-(4-0) ycara la prison. 

6 . Was a finding of guilty made: (Check one) 

(a) After a plea of guilty? 

(b) After a plea of nolo contendere? 

(c) After a trial by a judge? 

After a trial by a judge and jury? 


T. 


Did you appeal from the judgment of cs.nyiction or sentence 
imposed? If you answered yes, then: 



To what court or courts did you appeal? 


3'tato Siiprcno Court. 


(b) State the decision or decisions of the court or courts 



8 . ,If you did not appeal from, your conviction and sentence or 
’ sentences why did you not do so? 


A'V/ 


unlawfully in outitedy. B-: sure and give all facts which 
supoort your reasons. of Appellate ruviov duo to tho In-'U of . 

dili.-:cnc;o on tho pirt uf the utatc, rr:-;) v. of FS0r?i:A, jSo F-Cd 

424- therein. ReV’Cation of nr-...bnti.o:i fn' fo../iction 

■ it’Oj on V » r?U ^v-O (■xO^;• Lvxi^» -9^)j 

' JAN DlCtr V, G lLNTCj ‘rO“(^fe:c. Ci'Lu. App. 197l)» 


10 , 


11 . 


Before filing this petition have you fileci in any State or 
Federal court any petition for a writ of habeas corpus or 
for any other relief? Yc‘S. 


(a) 


Co) 


If you liave. name the court or courts and the^ 
resvilts of your filing those petitions or motions . 

Urdt’Od lUstrict Coiurt for the llstrict of Connecticut, Sfo 
reply. ZnouG vao rr/ocatioii of probation for cffeiise unctor’ appeal. 

On what ground or grounds did you seek relief in , , . 
those petitions or motions? ’ probation wao revoked because 

Petitioner wus convicted of criiac-s which he ]:ao appealed. 


(c) 


If the ground or grounds in those motions or o 

petitions did not include the grounds you set _ ' , 

forth in this petition, why did you not set , ' . 

forth these grounds? fOv;itio;::.r ba*! not known that u-a r^ghtg 

txiinjj violated cit tiist timu* AIgo tnoris vqg x-ooGibliity 
tiuit retltioner could got that ruling overturned and Eako parole. 
Were you represented by an attorney or attorneys at any time 


during the course of the proceedings against you? ~ 


(a) 


12 . 


Name and give the address of such attorney or 
attorneys, if any, and state at what stage of 
the proceedings be or they represented you. 

Jo3)a R# \(llliaax) 

265 ChiJrci) 3t. 

Kcu IJavez’., Conn. 

Have you read the Insbrucbions furnished with this petition' 
and checked all of the answers and statements made in this 
petition? 


ligature of Petitioner 


State of Connecticut ) 
County of ) ss 




(|^ , being first duly sworn, sUtes tbab he 


C '" me raf Petitioner 

s signed the foregoing petition and that the information therein is 
true and correct to the best of his knowledge and belief . 


Subscribed and sworn to before ms this 
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Luihuitiou to tost the trustworthiness of the 
:ness’ testunouy. 3 AVigmore, Evidence (Chad- 
.xni Itev. 1970) \ 7G2. 

<0 logiojil reason exists for restricting the oppo- 

it’s right to examine the writing because the 

ness consulted it before lie took the stand. 

fjhough there is no objection to a memory being 

IS stimulated, yet the risk of imposition and the 

id of safeguard is just as great. It is simple and 

.sible enough for the court to require that the 

ser be sent for and exliibited before the end of 

; trial." 3 AVigmore, op= cit., p. 110. “[T]he public 

Brest in the full disclosure of the source of a 

mess’s testimony seems a weightier considera- 

a" than discouraging “nrving into the onnonent’s 
:oNNECTicuT Savings and Loan Association v . 

Wilbert Mitchell et al. 

he plaintiff's motion to dismiss the appeal from 
Superior Court in Hartford County is denied. 

effrey M. Miner, for the appellee (plaintiff). 

lary V. McCarthy, for the appellants (defend- 

3 ). 

Argued January 2 — decided January 2, 11)74 


Charles H. Miller v . Habib Paurah et al. 

lie plaintiff’s motion to dismiss the appeal of the 
mdants Drexel, Kidder and Peabody, Inc., and 
nsworth Associates, Ltd., Inc., from the Court 
ilommon Pleas in i\IiddIosex Countj’* is granted. 

o.vkl E. Kaiiiinst, for the appellee (plaintiff). 

d appoaraiico for the aiipellaiits (defoudauts). 

Argued Janmvry 2— denide<l January 2, 1974 


it appearing tliat the parties in the above-entitled 
case have failed to prosecute their appeals from the 
fiiiperior Court in Hartford County, it is, under 
Practice Book GDb, ordered by the Supremo Court, 
suo motu, that the case be and hereby is dismissed. 

llohei't L. Coates, for tlie appollees-appellants 
(defendants). 

Ho appearance for the appellant-appellee (plain- 
tiff). ■ , 

Argued Jauuury 2 — duoidod January 2, 1974 


' State oe Connecticut v . Jasper Roderson 

The defendant’s motion in the appeal from the 
Superior Court in New Haven County (1) that this 
court set aside the judgment of the trial court on the 
first count of the information is granted unless the 
state files its counterfinding oh or before January 
22,- 1.974, and (2) that this court set aside the •judg- 
ment on the second count of the information is 
denied. 

John R, WilUams, special public defender, for the 
appellant (defendant). 

Jcrrold 11. Danielt, assistant state’s attorney, for 
the appellee (state). 

Argutid Jumiary 2 — dianded J.-iiuiary 2, 1074 





' Roraback. Williams & Avery 

ATTORNEYS AT LAW 
S05 CHURCH STREET 
NEW HAVEN. CONNECTICUT 06310 
Tf.I.KHIIONE (SOO) 002-0031 

CATHERINE Ci. RORAHAGK 
^JOHN R. WILLIAMS 
MICHAEL AVERY 

February 26, 1974 


Ms. Erika Holzer 
Attorney at Law 
25 Jvutton Place South 
New York, New, York 10022 

RE: JASPER ROBERSON 
Dear Ms, Holzer: 

Enclosed is relevant material from my file regarding the captioned 

matter. 

As you can see, following Judge Clarie's decision, motions to set 
aside were filed with the Connecticut Supreme Court. As predicted, one 
was denied and the other was granted with a stay more than long enough 
to permit the Stats to file its counter -finding in that case. Why, you may 
ask, was one motion granted and the other denied on identical facts in the 
same case? The reason is that, on oral argument, the State represented 
that one counter -finding was being typed but the other had not yet been 
started. Thus, as to the first, the Court could appear to be kind without, etc 

The only other point I would note is that, despite t\ie insistence of 
the State and the various courts that Mr. Roberson had admitted being in 
violation of probation, the record and the facts are directly contrary. 

He admitted that he had been placed on probation as alleged and that he 
had thereafter been arrested as alleged. This has since been construed 
as an admission that he was guilty of the offenses for which arrested -- 
a ridiculous proposition considering he was then commencing an appeal 

from his conviction thereon. , 

f 

The two appeals remain pending. In that where the counter -finding ; 

was filed, the Court has not yet filed a Finding. In the other, no counter- .. 

finding has been fUsd. The sentences, of course, have been served. This ^ 

case is one of many which are coming to the attention of the federal district 
court here and -- one has some reason to hope -- will soon prompt a 
federally-ordered reform of Connecticut's archaic appellate procedures. 



Mr. Roberson is a good man. I‘m glad you're working on this 
appeal, wish you luck, and hope you will keep me advised of developments. 


Site erely, \ 



I 



A ' /i' 


' Roa«.BACK. Williams & Avery 

AITOHNEYS AT LAW 
sea CHURCH STREET 

. NEW HAVEN. CONNECTICUT ooaio 

TELfPniiNE (soa) aes-oeai 

CATHERINE C. RORACJACK 
St JOHN R. WILLI.-\MS 
MICHAEL AV•ER^• 

March 5, 1974 


Prof. Henry Mark Holzer 
Brooklyn Law School 
250 Joralemon Street 
Brooklyn, New York 11201 

RE: JASPER ROBERSON 

Dear Mr. Holzer: 

Enclosed is a copy of the Court's Finding in Mr. Roberson's 
probation violation matter, as well as my only copy of the transcript | 

of that proceeding. The Record -t- which includes the Finding --is ' { 

an extra copy you may keep, I would appreciate receiving back the I 

transcript, however. f 

f 

The chronology of these cases is as follows: | 

f 

January, 1970 Two separate and unrelated incidents of robbery j 

■I with violence. Mr. Roberson arrested and held | 

-• in lieu of bond. >' 

. ^ I 

During the ensuing 1-1/2 years, Mr. Roberson was represented i 

in succession by three attorneys other than myself. One was With I 

New Haven Legal Assistance Association, One was the Superior ; 

Court Public Defender.- The third was a Special Public Defender -- I 

a private attorney appointed by a Superior Court Judge. During | 

this perio'l, Mr. Roberson filed at least one petition for writ of | 

habeas corpus, pro se, in the state court and lost same. | 

Early in 1971, while I was with New Haven Legal Assistance, I took over j 
Mr. Roberson's cases at his requu.st. Several motions involving evidentiary f 
hearings, etc., were promptly filed and heard during the spring of 1971, | 

Among these was a challenge to the jury array which consumed several | 

days of testimony. His first trial was held before Judge Parskey in | 

June o£ 1971. I 
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June 30, 1971 Found guilty of simple robbery, a lesser included 

offense. 

Sentenced to 2-4 years for robbery. 

By this time I was in private practice. I was appo inted 
special public defender for the limited purpose of handling 
the appeal from the June- trial. Transcript ordered. 

Trial before Judge Levine on the other robbery with 
violence case. I handled this on a pro bono basis. 

Found guilty of robbery with violence,. 

Sentenced to 4-8 years for robbery with violence. Probation 
revoked* 

November 17, 1971 I was appointed special public defender to handle the second 

appeal. Transcript ordered. 

December, 1972 Court reporter provided me with transcripts of both trials, 

all pre-trial motions, and the hearing on the challenge to 
the array.. Approximately 2,000 pages. 

AxEga}B±:^xi^3& 

June 19, 1973 Supreme Court affirms revocation of probation. 

August, 1973 Draft Findings and Special Draft Findings filed regarding 

both trials. 

Nov. 9, 1973 Judge Clarie dismisses petition for habeas on ground of 

failure to exhaust State remedies. 

Nov. 27, 1973 Motion to Set Aside Judgment filed in Supreme Court 

pursuant to Section 696 of Conn. Practice Book. 

January 2, 1974 Motion to Set Aside argued. Supreme Court denies it 

as to the trial before Judge Levine; as to the trial 
before Judge Parskey, Supreme Court grants it unless 
State files Counterfinding on or before January 22. 


July 9, 1971 
Aug. 6, 1971 

September, 1971 

October 1, 1971 
October 8, 1971 
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